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» asafety and environmental protection policy describing how the
objectives are to be achieved;

* instructions and procedures for pilots to promote the safe pilotage of
ships and protection of the environment in compliance with relevant
legislation,

» procedures for ensuring that non-conformities, accidents and hazardous
situations are reported to the provider, investigated and analysed with
the objective of improving safety and pollution prevention. Procedures
should be established for the implementation of corrective action;

» afatigue management plan;

* proceduresto prepare for and respond to emergency situations; and

» procedures for internal audits and management reviews.

3.75 AMSA reportsthat the Code has provided atimely reminder to pilot
service providers on their obligations to address fatigue and other safety
ISSUes.

Recommendation 15

Thereview recommendsthat pilotage service providers continueto be
expressly included in theregulatory framework covering coastal
pilotage services. Thereview endorsesthe safety systems approach
promulgated in the Great Barrier Reef Safety M anagement Code,
which encompasses both pilots and pilotage service providers.

Infrastructure

3.76 Additional infrastructure may need to be provided if compulsory pilotage
is extended throughout the GBR. This may include embarkation
management of pilots joining and leaving vessels requiring pilotage
services, including the availability of ancillary services such as pilot
launch and helicopter services, and the need for pilot houses to provide for
adequate rest for pilots.

3.77 Provision of this infrastructure would be the responsibility of the relevant
service providers, and it would be reasonable for such additional coststo
be recovered in charges for the services on a commercial basis.

Impact of Competition

3.78 Pilot representatives submitted that the deregulation of the coasta pilot
market in 1993 has increased operational pressures on pilots, contributing
to fatigue, declining competency, reduced capital investment and making
the industry less attractive to new entrants. Similar claims previously have
been made to the DNV Risk Assessment Study, the Neville Inquiry on
Fatigue in Transport, and the Navigation Act Review among others.>

% DNV, 1999, GBR Pilot Fatigue Risk Assessment p27; House of Representatives Standing Committee
on Communications, Transport and the Arts, 2000, Beyond the Midnight Oil — Managing Fatiguein
Transport (the Neville Report); and Department of Transport and Regiona Services and AMSA, 2000,
Review of the Navigation Act 1912 — Final Report
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3.81
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3.83

3.84

3.85

The Commonwealth Government made it clear at the time of agreeing to
regulate coastal pilotage that it considered it was not appropriate for
governments to directly control the supply or pricing of pilot services, and
that appropriate review mechanisms are available through the Trade
Practices Commission and the Price Surveillance Authority (now the
ACCC).

Provided appropriate safety audit and control mechanisms are in place and
functioning, the absence of direct commercial regulation should not pose a
threat to the safety of the GBR and Torres Strait. The Holden Review
noted that shipowners are in favour of the benefits that competition has
delivered and that pilots indicated that service providers were the primary
source of competitive pressures on pilots.®

The review supports the adoption of the Safety Management Systems
approach under Marine Order 54 (Coastal Pilotage) as an effective way to
address safety outcomes in the competitive environment for pilotage
services.

Education and Awareness

There is currently uncertainty among many ship operators about the
current compulsory and recommended pilotage requirements within the
GBR. Given this uncertainty, pilotage requirements should be more widely
promulgated with the objective of encouraging the uptake of pilotsin
recommended aress.

Pilotage requirements are detailed in the Reef Guide, with the fourth
edition published in December 2000. This publication now needs updating
to reflect recent changes, particularly around the Whitsunday |slands.

There is scope for recommended and compulsory pilotage areas to be
shown on charts, particularly on layered arrays in electronic charts,
although there are some concerns that paper charts may become too
cluttered.

Other mechanisms for promulgating information include the REEFREP
and AUSREP ship reporting systems, Notices to Mariners, international
maritime publications and direct notification of ships agents and shipping
companies operating in and around the Reef.

Recommendation 16

Thereview recommendsthat AM SA, GBRM PA and Queendand
Transport undertake extensive promulgation of pilotage requirements
to promote awar eness of both compulsory and recommended pilotage
zones.

% Holden Report, 2000, p22

30



4. ADVANCING TECHNOLOGY

4.1 Asthe primary cause of marine incidents is human error, emerging
technology that can minimise human error has the potential to improve the
provision of safety and navigation services in the GBR.

4.2 Technological improvements such as the Automatic Identification System
(AlS), electronic charting, real-time displays, datalinks and improved
communications will allow watchkeeping officers and shore based Vessel
Traffic Service Officers to make better assessments of developing hazards
and allow warnings and corrective actions to be taken earlier.

4.3 Recent amendments to the International Convention for the Safety of Life at
Sea 1974 (SOLAYS) require international shipping to carry additional
navigational equipment commencing on 1 July 2002 through to 2008. IMO
agreed to a phase-in implementation schedule for different types/sizes of
ships for shipborne navigational systems and equipment in general and for
AlS in particular. New ships built after 1 July 2002 will be required to be
fitted with AIS. For ships built before that date, the requirement will
initially apply to passenger ships and tankers one year after 1 July 2002,
with the implementation for other types of ships phased in over a seven-year
period.

Risk Assessment

4.4 The DNV risk assessment® found that there would be demonstrable
improvements in safety with the adoption of a suite of technological aids.
The effect of these technological improvements would dominate in reducing
risk in the Torres Strait, but significant safety gains also can be made on
both the Inner Route and the various passages.

4.5 Reductions of risk were lower for each of the individual safety measures
than for a fully integrated package of 100% adoption of AlS, electronic chart
display and information systems (ECDIS), radar, Differential Global
Positioning Systems, ship and shore based alarms and a pro-active vessel
traffic management system.

4.6 DNV noted that the shipping industry is benefiting from rapid technological
innovation which helps to reduce risks of incidents. However, it notesthat
technology will improve the performance of the quality operatorsin the first
instance. These are the ship operators most likely to adopt new technologies.
Shore based monitoring is therefore important to identify, track and advise
the lower quality vessels. The potential for risk reduction as aresult of shore
based monitoring, vigilance and guidance was found to be significant.

% DNV, 2001, Assessment of Ship Safety Controlsin the Torres Srait and Great Barrier Reef
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Early introduction of Automatic Identification Systems

4.7

4.8

4.9

4.10

4.11

4.12

4.13

The AlS is a shipboard broadcast transponder system that is capable of
automatically sending ship information (such as identity, position, course,
speed, ship length, draught, ship type and cargo details) to shore and to other
ships or suitably fitted aircraft. It is also capable of receiving such
information from similarly fitted ships and to monitor and track ships,
including the exchange of data with shore-based facilities. A diagrammatic
representation of AlSisat Figure4.1.

AlS originally was conceived as a shipboard collision avoidance tool. It has
since been extended to incorporate shore based functionality and information
exchange. Thereisnow greater interest in extending its uses to include
traffic monitoring and management.

AlS operates in the VHF maritime band and therefore has propagational
advantages over radar. This provides an ability to detect other AlS fitted
vessels behind obstacles such as islands, rainstorms, etc and to detect AIS
tracks through sea clutter. It offers highly accurate near real-time positional
information and near instantaneous indications of ship course aterations.

While IMO has adopted a schedule for installation of AIS on ships,
equipment standards are still being developed. These are expected to be
finalised by the end of 2001. The IMO mandate does not apply to the
implementation of coastal AlS equipment.

AMSA is conducting a series of trials to gain experience of the technology
and to evaluate the effectiveness of AlS when integrated with the existing
mandatory Ship Reporting System (SRS), known as REEFREP, that covers
the Torres Strait and the Inner Route of the GBR. Preliminary reports of the
trials show encouraging results for the ability to track and monitor shipping
inthe GBR. As not all shipswill have AlS in the short term, a second series
of seatrials is being conducted to provide data on the capability of portable
Al S transponder units for carriage by pilots aboard ships.

GBRMPA and the Queensland Government supported moves to advance the
mandatory introduction of AlS in the GBR region ahead of the IMO
schedule.® Such proposals have to be considered in the context of the need
for IMO approvals for special measures, the availability of type approved
equipment and the take up rate of the equipment by the international
shipping industry.

The shipping industry supports phased introduction of AIS, but argues that
Australia should not advance the introduction ahead of the international
program. It also suggested that AlS should be fitted to al fishing and small
craft to assist navigators and enhance safety.*®

37 Submission No 30 GBRMPA and No 49 Queensland Government
% Submission No 6 Australian Chamber of Shipping
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4.18

4.19

GBRMPA also noted that large numbers of fishing craft operate in restricted
passages through the northern area of the Reef and present a collision risk
with trading ships. Many fishing vessels carry Vessel Monitoring Systems
(VMS), which use an INMARSAT C transponder which, when interrogated,
transmits its identity, position, course and speed. GBRMPA suggested
integration of VMS into REEFREP would provide additional information
and assist their safe passage through the area.*

Incident statistics indicate that the great majority of collisions are between
trading ships and fishing vessels, rather than between two trading ships.
Incident reports generally show that collisions are often caused by a failure
to maintain an adequate lookout.

In the ship to ship mode, AlS information primarily assists in decision
making for collision avoidance. Since collision is not a primary contributor
to risk within the relatively sparsely trafficked GBR study area, DNV found
its benefit to overall risk reduction when implemented in isolation is only
around a 5% reduction inrisk. If implemented in concert with other
measures discussed below, the effectiveness increases to around a 20%
reduction in risk across the GBR area.*

The DNV analysis assumes 100% Al'S uptake by trading ships alone.
Effectiveness could be further enhanced by integration of fishing vessel
VMS information into REEFCENTRE.

If trials of pilot packs prove effective, together with coastal base station and
network infrastructure, AMSA may be able to fast track the introduction of
AlSinthe GBR region. AMSA and Queensland Transport have a
responsibility to maintain the currency of the Ship Reporting System and to
position it to take advantage of new sources of real time shipping
information from AlIS.

At the international level, however, several aspects of shore-based
applications of AlS remain unresolved and fast tracking AlS introduction
could result in additional technical difficulties and high costs dueto the
immaturity of AlS technology. Associated issues are the need for integration
of technology with Queensland port requirements, network engineering and
equipment availability in what is a very remote region of Australia—
particularly from Cairnsto the Torres Strait.

Recommendation 17

Thereview recommends AM SA and Queendand Transport prepare by
March 2002 an AlSimplementation plan for the Great Barrier Reef for
shipping participating in the Ship Reporting System. The plan should
address the capacity for introducing a vessel management system within
the Great Barrier Reef. A mid term review should be conducted in

% Submission No 30 GBRMPA
“0 DNV, 2001, Assessment of Ship Safety Controlsin the Torres Strait and Great Barrier Reef, p39
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2003-04 to take account of uptake of AlS by international shipping and
technological advances.

Automated Position Reports

4.20

4.21

4.22

4.23

4.24

4.25

The ship encounter information is regarded as the most valuable information
provided by REEFREP. The system calculates ships positions and course
based on last known reporting point and dead reckoning. Information is
displayed to SRS operators to read to ships when they report at the declared
reporting points.

Technologies such as radar and AlS provide some opportunities to improve
estimation of individual ship positions. However, only a small proportion of
the SRS region is monitored by existing radar, at the major entry/exit points.
The major routes through the GBR have no radar coverage. AlSis still
undergoing trials and it is unlikely that there will be total ship to shore
coverage throughout the region in the foreseeable future.

The limitations of the current system mean that it is not always able to
provide real time information to operators. The information can be anywhere
from minutes to several hoursout of date. It istherefore not able to provide
ships of encounter information on all ships they may encounter on the next
leg of their journies, and information may provide afalse picture of where
vessels actually are. In addition to potential incidents, this givesrise to
credibility problems for REEFCENTRE and provides difficulties for
planning and management purposes.

The use of automated pre-programmed position reports would provide an
enhanced understanding of the main routes taken by shipping and improve
the ability to monitor vessels that may be in increasing risk of grounding in
shallow waters outside areas with radar coverage.

The use of Inmarsat C in the fisheries industry has clearly demonstrated it to
be areliable, cost effective method of obtaining near real time positions
from vessels. Position reporting intervals can be programmed from 5
minutes upwards, providing for rapid and constant updating of data.

The review notesthat Inmarsat C provides an opportunity to complement
both radar and Al S technology throughout the SRS. Its use would have little
impact on the shipping industry as most vessels operating under the
mandatory reporting provisions of the SRS already have Inmarsat C installed
as part of GMDSS requirements. Consideration could be given to
exempting masters and pilots from mandatory VHF reporting if Inmarsat C
position reporting is introduced.

Recommendation 18

Thereview recommendsthat theuse of Inmarsat C berequired for all
vessels subject to mandatory reporting requirements, to complement
other technologiesin providing near real time positionsfor vessels



throughout the SRS. The voluntary use of Inmarsat C should be
encouraged for all other vessels.

Ship Reporting System M anagement Role

4.26

4.27

4.28

4.29

4.30

4.31

4.32

Ship Reporting Systems (SRS) are used by coastal authorities to keep track,
viaradar and radio, of shipsin the area, to provide navigational and marine
safety information, and to respond quickly if there is an emergency.
Information obtained may be used for search and rescue, marine pollution
prevention and vessel traffic services.

IMO Resolution A.857(20) — Guidelines for Vessel Traffic Services indicates
three levels of service provided by aVTS:

» anInformation Service to ensure essential information is available in
time for on-board navigational decision making, asis currently provided
by REEFREP;

» aNavigational Assistance Service to assist on-board decision making
and to monitor its effects. This incorporates both information provision
and participation in decision making by giving navigational advice at the
request of avessel or if deemed necessary by a VTS centre, eg if a vessel
issailing into danger; and

» aTraffic Organisation Service providing for safe and efficient movement
of traffic and preventing development of dangerous situations.

Each level requires progressively higher degrees of intervention and
investment in appropriate staff skills and equipment.

The Ship Reporting System in the GBR, known as REEFREP, is largely
equivalent to aVTS Information Service. REEFREP was formally
recognised and adopted by the IMO under Regulation VV/8-1 of the SOLAS
Convention.

REEFREP isajoint initiative of AMSA and Queensland Transport to
effectively manage the GBR Particularly Sensitive Sea Area. It was
established in 1997 with the aim of significantly enhancing navigational
safety in the area, thereby reducing the risk of a marine accident,
environmental pollution and damage to the marine environment.

REEFREP operates through a joint AMSA-QT ship reporting centre a Hay
Point, near Mackay. The centre is known as REEFCENTRE.

REEFREP is mandatory for the following categories of ships:
» All shipsover 50 metres length;

» All oil tankers, liquefied gas carriers, chemical tankers or ships coming
within the INF Code, regardless of length; and
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4.34

4.35

4.36

4.37

4.38

» Shipsengaged in towing or pushing where either ship isaship
prescribed above, OR where the length of the tow, measured from the
stern of the towing ship to the after end of the tow, exceeds 150 metres.

Prescribed ships are required to report to REEFCENTRE on VHF at various
designated reporting points in the ship reporting area, when entering,
transiting, or leaving the ship reporting area and when leaving or entering
portsin the area (Figure 4.2). The reporting area covers Torres Strait and the
whole of the Inner Route. Radio reports are supplemented by remote radar
coverage of the major entrance channels for mandatory reporting and
compulsory pilotage areas within the Inner Route. However radar coverage
is limited to five locations and is impractical in terms of covering the whole
extent of the GBR.

REEFCENTRE in turn provides ships with information relevant to their safe
passage through the area, such as weather conditions, concentrations of
fishing vessels and small craft, navigation warnings and hazards and other
shipping movements.

Information to shipsis provided only as broad guidance. Responsibility for
taking navigational decisions based on this information rests with the ship’s
Master. REEFREP is not declared as a Vessel Traffic Service under IMO
guidelines and Regulation 8-2 of SOLAS Chapter V, and REEFCENTRE
operators are not qualified navigators.

The Australian Transport Safety Bureau report* on the Bunga Teratai Satu
incident recommended that REEFCENTRE:

* review the “alert” message system, the prioritising of messages and the
current extent of the restricted areas south of the compulsory pilotage
zone, and

* review therole of REEFCENTRE and the current ship reporting system
to determine the feasibility of providing a full advisory service.

GBRMPA supported establishment of a vessel management system for the
GBR similar to aviation air traffic control. The Queensland Government
supports a higher level role for the SRS in managing ship movementsin the
GBR and note that there is scope for improving current technology and
operational procedures that will enhance its capacity to monitor traffic and
take on more of an advisory service. However, they note significant training
and resource issues would be involved.*

The REEFCENTRE, with improved radar coverage and full AlS technology,
when available, and the use of Inmarsat C transponders, (AMSA SRS
1/8/01) would be able to perform a traffic management role, enabling
continual monitoring and intervention when required.

L ATSB, 2001, Incident Report No 162, Bunga Teratai Satu, p32
“2 Submission No 30 GBRMPA, No 49 Queend and Government
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4.45

The DNV risk analysis notes, however, that a vessel traffic control system
that parallels the air traffic control operation is an extremely large
undertaking.®®

Inapassive VTS system, such as an Information Service or aNavigation
Assistance Service, ship Masters and pilots retain most of the decision
making about ship navigation. Under active VTS such as a Traffic
Organisation Service, their responsibilities are more limited. Active VTS
requires planning, authorisation, surveillance and recording of ship
movements by the VTS authority. It stipulates routes to be taken and speed
limits to be observed.

Important legal and operational differences exist between air and maritime
traffic control arrangements. Organisation of ship guidance services
involves a far reaching revision of public international law and centuries old
maritime customs, particularly the right to freedom of navigation and the
sole responsibility of the Master for navigation decisions.*

A significant concern with provision of afull traffic control systemisthe
extent of the Government’s exposure to liability in the event of an accident
involving a ship under the direction of atraffic control service. At present,
international law places liability on a ship’s owner and master for damage
caused by the vessel, although there are provisions under various
conventions allowing an owner to limit hisliability. If the ship were
operating in accordance with mandatory traffic control instructions,
however, it would seem likely that an owner would seek to passto the
Government liability for any costs resulting from an accident.

The REEFREP SRS Management Group recently initiated areview to
determine the feasibility of overlaying the current SRS with a Coastal Vessel
Traffic System (VTS) providing a Navigational Assistance Service. The
review will include a full description of the proposed service, an assessment
of the requirements, implications and emerging technologies, a cost-benefit
analysis and a draft implementation plan. It is expected to be completed by
the end of 2001.

The issue of cost effectivenessis significant. A VTS with full Navigational
Assistance Service may be uneconomical given the significant development
and on-going costs and the relatively low volume of traffic in the area. The
associated costs may not be fully recoverable from the maritime industry and
consideration will be required of how such costs should be met.

A further consideration isthe need for appropriate levels of endorsement by
IMO. Specifically, Chapter V of SOLAS requiresthat no VTS “should
prejudice the rights and duties of governments under international law”. On
thisbasisa VTS may only be made mandatory in sea areas within a State’s
territorial waters. The question then arises whether aVTS which isan

“3 DNV, 2001, Assessment of Ship Safety Controlsin the Torres Strait and Great Barrier Reef, p22
“4 Boisson, P. 1999, Safety at Sea— Policies, Regulations and International Law, Bureau Veritas, Paris,

pA72-474
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extension of an existing mandatory SRS could be made mandatory,
particularly in Torres Strait.

This review strongly supports augmentation of the Ship Reporting Service to
incorporate a Coastal Vessel Traffic System (VTS) providing a Navigational
Assistance Service as a means of enhancing navigational safety in Torres
Strait and the GBR.

The review supports the proposed upgrade of the role of REEFCENTRE,
pending a full cost-benefit analysis of adopting such an approach and
drafting of an implementation plan.

Ship Monitoring in the GBR and Torres Strait

4.48

4.49

4.50

4.51

4.52

The majority of trading ships transiting the GBR are professionally run and
strictly adhere to their onboard safety procedures. Given the competitive
pressures on international shipping, it is important that these operators are
not disadvantaged or discouraged from continuing to strive for best practice.

There is a case for implementing variable levels of ship monitoring and
reporting based on assessments of their operational status. The best operated
ships, for example, are likely to use the latest technologies and to adopt
official recommendations for pilotage, whereas it can be expected that the
lower quality operators will not take up such ‘best practices so readily. The
quality of passage planning, Bridge Resource Management and
watchkeeping can also be expected to vary.

Accordingly, ship monitoring in the GBR could better target the lower
quality ships. For example, unpiloted ships could be required to report more
frequently and be more closely monitored than piloted ships. Proceduresin
the SRS would need to be reviewed to implement such a differential
arrangement.

Aswell, the ATSB report into the Bunga Teratai Satu incident identified a
number of features of the current SRS operations that could be improved.

Recommendation 19

Thereview recommends that a reassessment of the role of
REEFCENTRE be conducted, which should examine:

. the upgrading of SRS monitoring capacity,

. reporting pointsfor the SRS,

. operation of the alert system,

. restricted areas, and

. theimpact of the planned adoption of AlS technology.

Concerns have been expressed that ship watchkeepers do not always take
due care in exercising their responsibilities. It has been suggested that all
ships should be required to advise to REEFCENTRE the names of their
watchkeeping officers on duty during the ship’s transit of the GBR and that
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the SRS could call duty watchkeepers at regular intervals on their passage
through the GBR.

The DNV risk assessment indicates that the greatest gains in reducing risk
can be made in the Torres Strait, where pilotage is recommended rather than
compulsory and the take up rate of pilotsis still relatively low. At present
thereisonly partial radar coverage in Torres Strait. Enhancement of radar in
this area would improve the ability of the SRS to monitor and intervene with
ships that do not use pilots in advance of the adoption of AlIS by all ships
under the IMO timetable. Statistically, however, there have been no
groundings in the Great North East Channel. Higher risk areas are already
covered by radar at present.

Supplementation of radar coverage in Torres Strait also would deliver safety
improvements through a more interventionist role of the SRS sooner than
proposals to seek IMO endorsement of compulsory pilotage in the region.

The review recognises that improving radar coverage in the Torres Strait
would add to the overall monitoring of shipping transiting this region.
However the cost of an additional radar is estimated at about $1 million per
site in remote areas. The review recommends this action only if other
alternatives suggested in this report are unviable.

Recommendation 20

Thereview recommendsimproving radar coveragein the Torres Strait
to enhance overall monitoring of shipping transiting thisregion, in
consultation with indigenous communities.

Electronic Navigation and Charting

4.56

4.57

4.58

There isagrowing demand for digital hydrographic information from
scientific, commercial and defence organisations. From mid 2002,
amendment to the SOLAS Convention will support greater demand for and
use of electronic chart information by the international shipping industry.
When displayed in an appropriate Electronic Chart Display and Information
System (ECDIS) with input from satellite positioning, Electronic Navigation
Charts (ENCs) provide a comprehensive navigation aid that includes
automated warnings of impending course alterations and shoal water.

The use of Electronic Chart Display and Information Systems (ECDIYS) is
seen as a positive way to improve navigation safety and reduce human error.

In 1998 the Australian Hydrographic Service (AHS) of the Royal Australian
Navy commenced the compilation of a vector based Electronic Navigation
Chart (ENC) for the shipping routes in Torres Strait and the Inner Route of
the GBR. In draught critical areasthis data base is being sourced from the
original highly detailed surveys and will provide a quantum leap in detail
available to the mariner.
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The ENC is currently completed from Weipa, through Torres Strait and
south in the Inner Route to about 90 nautical miles south of Cape York. It is
available in the form of evaluation data and is being trialled by commercial
vessels operating in the GBR. The ENC for the remainder of the GBR will
be progressed as resources permit.

However, AHS estimates that current production capability is 40% deficient
due to limited resources. Approximately 50% of AHS cartographic staff
presently are engaged on production of official ENCs, and wherever possible
AHS supplements its capacity through appropriate outsourcing. Quality
control and production management are key Commonwealth responsibilities
and resources in these areas are presently overstretched.*

The provision of ENCs will only be useful if ships are fitted with an
approved ECDIS. The use of ECDI'S cannot yet be mandated and AMSA
does not have in place aregime to regulate its use in Australia. There needs
to be a widespread education and awareness campaign demonstrating the
benefits of ECDIS. This could be conducted in concert with a campaign to
improve awareness of other technologies such as AIS, DGPS and GMDSS,
and of recommended pilotage areas.

Recommendation 21

Thereview recommendsthat ENC/ECDI S development be given the
highest priority to complete the ENC for the Prince of Wales Channd,
the Great North Eastern Channel and the Inner Route of the Great
Barrier Reef within a specified timeframe. This could involve either
improving resources for the Hydrographic Office or the Hydrographic
Office engaging commercial contractorsto expedite the current rate of
production.

Recommendation 22

Thereview recommends an extensive education and awar eness
campaign be commissioned to promote the benefits and uptake of
ECDI S onboard ships.

Other Technologies

4.62

4.63

4.64

The quality of traditional navigation aids in the Torres Strait and acrossthe
Inner Route is rated high by stakeholders.*®

The availability of Global Navigation Satellite Systems Positioning Systems
and the more accurate Differential Global Navigation Satellite Systems
(DGNSS) provide highly accurate satellite based radionavigation.

The Global Positioning System (GPS) is a satellite based system operated by
the US Government. It is available for navigation purposes on a non-
discriminatory basis and is free to all users with appropriate receivers. GPS

“> Submission No 9 Australian Hydrographic Service
“6 DNV, 2001, Assessment of Ship Safety Controlsin the Torres Srait and Great Barrier Reef, p44
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provides for positional accuracy to better than 20 metres, which is expected
to improve with the implementation of the GPS modernisation program by
the United States Government over the next decade.

4.65 Similar services are provided by the Russian GLONASS system, although
its usefulness is diminishing due to an increasing number of inoperable
satellites. The European Community is developing athird satellite based
system called Galileo that is expected to be fully operational by 2008.

4.66 AMSA initiated a Differential Global Positioning System (DGPS) program
to provide a service for commercial vessels equivalent to and compatible
with those available elsewhere in the world. DGPS provides a navigational
accuracy better than 10 metres, as well as integrity monitoring of the GPS
system. DGPS corrects the accuracy of GPS signals and has the ability to
alert users when suspect position information from a particular satellite is
received. In close quarter navigation and hazardous areas it provides
essential position, heading and speed information for traffic displayed on
ECDIS and AlS applications.

4.67 AMSA’s DGPS service is provided by a network of coastal stations covering
areas of the Australian coast that are identified as being environmentally
sensitive, navigationally restricted waters or having high traffic densities.
Seven DGPS broadcast gations are installed on the Queensland coast,
providing total coverage of the Torres Strait and the Inner Route of the
GBR. The system provides the maximum practical overlapping coverage by
DGPS stations to enhance reliability of the system.

4.68 AMSA user surveys of commercial vessels calling at Australian ports
monitor the uptake rates of new technologies and usage of AMSA
navigation services:

* Awareness of DGPS has increased to 55% in 2000 from 40% in 1998;

*  Vesselsable to use DGPS signals rose from 4% in 1995, 10% in 1998 to
15% in 2000;

* Fewer than 1% of vessels had no GPS and 54% had two or more GPS
receivers;

»  92% of respondents believe DGPS is sufficient for safe navigation in
confined waters as opposed to 54% who believe GPS is sufficient;

e Only 12% of users had either ECDIS or Electronic Chart Systems,
largely due to the fact that such systems have not yet been approved as a
areplacement for paper charts and there is not a complete ENC database
for Australian waters.

4.69 These findings reveal that there is still considerable scope for industry to
adopt better navigation tools that are generally available to them.
Continued efforts to educate and build awareness of users on the benefits of
these technologies are required.
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4.70 Other emerging technologies that may assist with vessel monitoring in the
future include high resolution satellite imagery and unmanned airborne
surveillance systems.

4.71 Studies have shown that satellite imagery can be used to successfully detect
and monitor ships and oil spills, including identification of location and
direction. It offers advantages in surveillance access and capacity in remote
areas and over large areas. Unmanned aerial vehicles also offer potential for
monitoring over wide areas, either for specific tasks or regular patrols.*’

4.72 AMSA has previously investigated the use of satellite imagery in the context
of oil spill monitoring. AMSA found that it is a high cost option for
continuous surveillance and stand-by rates are also high cost with a reduced
timeliness of service.

" Submission No 5 Australian Surveying and Land Information Group, No 35 Kingfisher Unmanned
Aviation Systems Aust Pty Ltd
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S.

ENHANCING SHIP ROUTEING, TRAFFIC MANAGEMENT AND
EMERGENCY RESPONSE

Ship Routeing

5.1

5.2

5.3

5.4

5.5

5.6

5.7

I mproved routeing methods for reducing the risk profile include exploring
deeper water routes, less demanding routes, better traffic separation and
exclusion zones in high risk areas.

Under international law, a coastal State may adopt laws for safety of
navigation, pollution prevention, loading or unloading of commodities and
control of fishing. IMO approved routeing measures include two way
shipping routes, restricted shipping lanes, recommended tracks, areasto be
avoided and precautionary areas, and prohibited anchorage and entry
zones.®®

However, the bathymetry of the GBR area north of Cairns provides few
alternatives to existing ship routeing methods. Dueto the existing limited
traffic for this area, exclusion zones are not considered necessary at this
time, but may need to be reviewed as traffic increases.*

There are several potential routes through the GBR which have been
surveyed but are not adequately marked due to the costs of establishing the
necessary navigation aids. With the development and extensive use of GPS
and DGPS signals, however, some ships are now navigating through areas
that are unmarked, in order to reduce passage times. Establishment of
marked routes for general shipping would be prudent.*

AMSA has issued a cautionary notice to pilots and mariners advising them
of the problems associated with navigating in areas that are not adequately
marked or surveyed.

Extensive surveys of the inner route from Cairns to Cape Y ork and through
the Torres Strait have been conducted by the RAN Hydrographic Service.
Asaresult, anew significantly safer route through the Great North East
Channel is now being marked by navigation aids. The only other new route
potentially offering distance savings and risk reduction is Fairway Channel.

Fairway Channel

There is support for considering development of the Fairway Channel
between Cape Direction and Cape Melville, which could improve
opportunities for traffic separation and provide rest for pilots (Figure 5.1).>*

“8 Department of Transport, 1995, Great Barrier Reef and Torres Strait Shipping Sudy, Vol 11

9 Submission No 49 Queensland Government

%0 gubmission No 8 Australian Defence Force, Chief of Navy

* Submission No 10 Australian Maritime College, No 34 Jardine Shipping Pty Ltd, No 37 Meridian
Marine Services Pty Ltd, No 43 Perrot Salvage and Construction Pty Ltd
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5.8

5.9

5.10

5.11

Fairway Channel liesto the east of the existing Inner Route from Cape
Melville to Cape Direction. It reduces the voyage between Cairns and Cape
Y ork by approximately 20 nautical miles. Initial studies indicate that, when
marked with a comprehensive network of navigation aids, Fairway Channel
will offer a reasonable reduction in the navigational risk for medium and
light draught vessels and to alesser degree for the deepest draught vessels.
Fairway Channel is still, by any standards, navigationally onerous.

A secondary consideration is that, in using Fairway Channel, pilots may
achieve a short rest period which they would not otherwise have. Thisis
seen as a supplementary benefit.

The survey of this channel needsto be completed and the preferred route
marked with navigation aids. AMSA and the Australian Maritime College
areinitiating a simulation model of Fairway Channel including preliminary
navaid and tidal data. The purpose of the modelling isto allow AMSA, in
consultation with pilots and shipping interests, to simulate a number of
alternate routes through Fairway Channel, particularly possible exit/entry
points in the northern section and to assess the viability and safety of each
option.

Should Fairway Channel prove feasible and navigable, the opportunity
would exist for implementing a traffic separation scheme incorporating the
existing inner route near Princess Charlotte Bay, thus reducing traffic
density.

Recommendation 23

Thereview recommendsthat work in assessing and developing the
Fairway Channel should be accelerated, using the Australian Maritime
College ssimulator, to confirm the advantages of adopting the Fairway
Channel, and to determine the best route through the channel and the
navigation aid configuration required to adequately mark that route.

Chart Changes

5.12

5.13

5.14

Whitsunday Passage

The shipping route through Whitsunday Passage is used by a large number
of local charter and recreational vessels, creating higher risks of collisions
with large ships due to the high levels of cross-traffic.

Apart from cruise shipping, there is no real need or demand to utilise
Whitsunday Passage as an alternative route to the recommended outer route,
although Whitsunday Passage is some 2.4 nautical miles shorter.

Given the availability of the alternative route charted around the Whitsunday
Islands and the relatively short additional steaming time this would entail,
the review considers that trading ships should not be encouraged to transit
the waters between the mainland and the Islands. The review has previously



5.15

5.16

5.17

5.18

recommended that the route through the Whitsunday |slands be removed
from chartsto discourage ships from transiting the area.

Two Way Routes

Shipping in the main tends to use recommended tracks shown on charts.
Pilots working in the area suggest risk could be better managed by marking
on charts recommended shipping routes with two-way routes, where
possible.

Similarly, “choke points’ exist where shipping tends to converge around
North Reef, Vernon Rocks, Edward Island, Deloraine Island, Pakoi Bank,
Pelorus Idand, South Brook Idand, Fitzroy Island and Low Isles. Separation
zones at these points could assist in reducing collision risk.>?

Consideration could also be given to identifying the main shipping channels
as deep and shallow draught, with shallow channels made available to the
side of the main shipping channel to prevent smaller vessel from impeding
deep draught vessels that would have limited manoeuvrability. Smaller
vessels need not be prevented from crossing the main channels, but if they
were more aware of restricted areas they may be more inclined to caution
while crossing.*

Development now of suitable traffic separation lanes would enable them to
be incorporated into the Electronic Navigation Charts currently under
development and paper charts as new editions are compiled.

Recommendation 24

The review recommends changing recommended tracks on chartsto a
two way route where traffic separation is suitable.

Marine Environment High Risk Areas

5.19

5.20

5.21

The GBR was designated a Particularly Sensitive Sea Area (PSSA) by the
IMO in 1991. The declaration of the PSSA was based on environmental
sensitivity and not risk to navigation.

The report of Lord Donaldson’ s inquiry™*, established the concept of Marine
Environment High Risk Areas (MEHRAS). MEHRAS provide a distinct
educational and awareness tool designed to alert mariners to areas hazardous
to navigation and at risk of exceptional environmental damage. To this end,
areas classified only as highly sensitive to oiling and at high risk of an
incident occurring were considered as MEHRAS.

MEHRAS as proposed by Lord Donaldson are to be small in number to give
them maximum effect and to impress upon mariners the particular care that

*2 Submission No 12 Australian Marine Pilots Association

>3 Submission No 15 Captain Cook Cruises

> Lord Donaldson, 1994, Safer Ships, Cleaner Seas— Report of Inquiry into the Prevention of
Pollution from Merchant Shipping, HM SO Publications, London
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5.22

5.23

5.24

5.25

must be taken when transiting these areas. An excessive number of
MEHRASs would lessen the overall effect, as human nature allows a lower
level of vigilance when increased readiness is required over prolonged
periods.

Mariners would be expected to exercise particular caution when transiting a
MEHRA. Increased precautionary measures may include increased bridge
resource management, an additional lookout, reduced speed, enhanced radio
watch and communication with other vessels. The MEHRA would demand
higher standards of care from the mariner, not only in the interest of the
marine environment, but also in their own interests as damage caused may
entail higher compensation to be paid should there be an incident.

MEHRASs may also have arole for courts determining the liability of ships
involved in marine incidents or undertaking unsafe practices when transiting
such areas.

The Oil Spill Risk Assessment Study™ recommended the following regions
be declared Marine Environment High Risk Areas (Figure 5.2):

* Prince of Wales Channel,

» Great North East Channel,

* Inner Shipping Route, between Cape Flattery and Torres Strait,

* Whitsunday Islands and associated passages,

* Hydrographers Passage, and

* Moreton Bay.

The MEHRAS should be communicated to shipping through Notices to
Mariners, Reef Guide, Sailing Directions, Navigation Charts and other
media as appropriate. Areas identified as MEHRAS also should be given
high priority for the development of international standard Electronic
Navigation Charts.

Recommendation 25

The review recommends declaration and widespread promulgation of
MEHRASsfor incluson in ECDIS and through Reef Guide and for
passage planning procedures.

I nternational campaign

5.26 Pilots have expressed concern at the number of ships that do not use pilots

in the recommended zone of the Great North East Channel and Prince of
Wales Channel in Torres Strait. They note that masters are often
discouraged from using pilots by shipowners who are attempting to reduce
costs. They recommended that every effort should be made to persuade
shipowners to comply with the IMO recommended use of pilots.®

** Queengland Transport and GBRMPA, 2000, Oil Spill Risk Assessment for the Coastal Waters of
Queensland and the Great Barrier Reef Marine Park
*® Submissions No 31 Capt R Hart, No 52 Capt D Richardson, No 57 Capt P Stockings,
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5.27 Submissions have also pointed to the problems associated with interactions
between trading ships and small craft operating in the GBR, due in part to
lack of awareness of the limited manoeuvrability of large ships in narrow
channels and inadequate watch keeping.

Recommendation 26

Thereview recommendsthat AM SA, GBRM PA and Queendand
Transport should conduct an international campaign to promote ship
safety and environmental awarenessin the Great Barrier Reef and
Torres Strait. Thisshould include:

» providing a copy of the Reef Guide booklet to every ship transiting
theregion;

* requesting the International Chamber of Shipping Guide
environment page toinclude a section on the Great Barrier Reef
and Torres Strait; and

» other publicity in relevant international publications.
Fishing areas marked on charts

5.28 Caollisions between commercial ships and fishing boats are the second
largest contributor to incidents in the GBR region. Of the fourteen
collisions that occurred in the GBR between 1985 and 2001, thirteen
involved a fishing vessel. AMSA and Queensland Transport are regularly
advised of close quarter encounters between fishing vessels and trading
ships.

529 To dert marinersto take greater precautions when transiting areas of
significant fishing activity, these areas should be marked on electronic
charts. There are concerns that marking such areas on paper charts would
add too much clutter, particularly given the seasonal nature of fishing
activity. Electronic charts display and information systems, however, are
able to layer such information so that it can be displayed as required.

5.30 Marinerswould then be able to take additional precautionary measures
such as contacting REEFCENTRE for advice on active fishing operations,
which are seasonal, making contact with fishing vessels in the vicinity to
advise of each other’ s intentions, slowing down and posting additional
lookouts.

Recommendation 27

Thereview recommendsthat electronic charts should identify and
mark areas of high fishing activity and that the REEFCENTRE give
warningsto shipsentering such areas.
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Traffic Management

5.31

5.32

5.33

5.34

5.35

5.36

Include Fishing Vessel Data

Integration of other traffic information, such as fishing vessels, into the
Ship Reporting System will provide an improved traffic picture. An
integrated service will benefit all vessels participating in the system and
make all vessels aware of their respective positions and movements.

Fishing vessels are currently required to be fitted with Inmarsat C
transponders to provide position reportsto Queensland Fisheries Service
(QFS). Similarly, the Australian Fisheries Management Authority
(AFMA) has introduced VMS for the Northern Prawn Fishery fleet and
many of these vessels transit the Torres Strait and GBR region. Other local
vessels fitted with Inmarsat C transponders report in regularly to
REEFCENTRE. Advice from pilots and fishersis that the availability of
near real time information on concentrations of fishing vessels (and
conversely of ship movements) would reduce the risk of collision.
Information received by AFMA and QFSis not at present available to
REEFCENTRE, and vice versa

AFMA and QFS have agreed in principle to provide on line real time
information to REEFCENTRE on the locations of fishing vesselsin the
GBR. Issues on how the information isto be relayed and protection of
commercially sensitive information currently are being resolved.

The review supports current action to integrate fishing vessel data into the
Ship Reporting System shipping data and continued consultation with
AFMA and QFS on issues related to protecting commercial sensitivity of
the data. The review notes, however, that the fisheries agencies may not
have provision under their legislation to provide fishing vessel datato the
Ship Reporting System. Where necessary, fisheries agencies should review
and amend their respective legislation, to ensure the Ship Reporting
System has access to fishing vessel data for purposes consistent with those
under which the SRS operates. This action should be incorporated into the
review of legislation associated with the preparation of a Shipping
Management Plan.

Industry Forum

Shipping interests complain that some fishing vessels have no
consideration of constraints imposed on a large vessel’ s ability to
manoeuvre, particularly in narrow channels.

Specific concerns are that some fishing fleets appear to be unaware of their
navigational responsibilities and many fishing vessels work under bright
lights at night, reducing their ability to see large vessels approaching them.
Incident reports and anecdotal evidence reveal alarge number of cases of
fishing vessels taking inappropriate action near large vessels. Some fishing
vessels are known to travel without proper lookouts and on autopilot.
There were suggestions that in some instances it may be appropriate to
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5.37

5.38

5.39

5.40

prohibit the entry of fishing and pleasure craft in some areas where large
vessels navigate with limited searoom.”’

Improved communication between merchant ships and small craft is
viewed as essential to reduce the risk of collision or collision avoidance
induced grounding. Fishing vessel crews need to be cognisant of merchant
ship’s restricted manoeuvrability and sea room due to draught constraints.

Mariners will attest that many small craft do not ‘paint’ well on radar and
are impossible to see over the bow of alarge ship, except at range. There
has been a steady increase in the number of yachts utilising the
Queensland coast. Y achts can be a hazard to shipping at night. Prior to
GPS, most yachts would have found an anchorage overnight but now
many will remain underway.

I mproved communications between trading ships and smaller craft
concerning each other’ s operating requirements and capabilities would
help reduce risks of incidents.

The review supportsthe extension of the Ship Reporting System Client
Group to become an industry forum involving all vessel sectorsto improve
communication between commercial shipping, fishing vessels and smaller
craft using the GBR.

Emergency Response

541

5.42

5.43

Salvage Tugs

Currently there are significant deficiencies in the emergency towage
capacity available to incidents within the GBR, Torres Strait and the Coral
Sea. Thisisdue in part to the remoteness of the area, and the lack of
available equipment.*®

The review notesthat a key criticism of UK authorities raised in the
enquiry into the Sea Empress disaster was the lack of contingent salvage
resources and the ability to free up those resources when they are normally
engaged in other duties.

Following the survey of the Outer Route in 1997, additional traffic is
transiting the Coral Sea and this trend is expected to continue. The areais
subject to extreme weather conditions, including cyclones, and a disabled
vessel would be subject to prevailing south easterly trade winds which
would set a disabled vessel on to the outer reef. Some parties consider that
there isareal need for suitable salvage tugsto be strategically placed
along the coast to mitigate the consequences of a disabled vessel
foundering.>®

> Submission No 1 Australian Ship Management, No 6 Australian Chamber of Shipping, No 14
Australian Shipowners Association, No 15 Captain Cook Cruises, No 31 Capt R C Hart, No 33 Jardine
Shipping Pty Ltd, No 36 Meridian Marine Services Pty Ltd

%8 Submission No 8 Australian Defence Force, Chief of Navy

% Submission No 49 Queensland Government
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5.44

5.45

5.46

5.47

5.48

5.49

5.50

However, it isnot commercially viable for salvage firms to provide deep-
sea salvage capacity to cover the whole of the GBR all of the time to meet
only very occasional requirements. One suggestion is that there must be
agreements in place with portsin the region to release harbour tugsin time
of need. The international shipping industry suggests the Australian and
Queensland Governments should be partially responsible for funding
emergency response initiatives.®

While supporting the concept that harbour tugs should be equipped and
made available for ocean salvage work, United Salvage, the largest
professional salvage operator in Australia, strongly supported the user pays
principle for funding salvage operations. Under international convention
provisions and commercial salvage agreements, the cods of salvage are
met by the ship owner and insurers.®*

United Salvage has made commercial arrangements in some portsto call
upon harbour tugsin the event of an emergency, as afirst line of defence.
United Salvage provides specialist training and also will arrange a
substitute harbour tug if the relevant vessel is heavily engaged in harbour
work at the time of the emergency. However, United Salvage sees such
arrangements being threatened by recent developments in selection of port
towage operations.

With increasing corporatisation of ports the provision of salvage towage
capacity in areas outside portsis not seen as a core business of port
authorities. There are substantial costs involved in acquiring and
maintaining appropriate “salvage packs’ and vessels capable of salvage
operations at sea, and in training crews. Port authorities are increasingly
reluctant to invest in these facilities, and to release harbour tugs from
harbour work, and it is inappropriate that these costs should be cross-
subsidised by other port users.

The review notes the changing structure of harbour towage at ports within
the GBR and the likelihood that this will not include a significant offshore

salvage capacity.

Industry recognises that enhancing emergency response arrangements by
way of stationing a salvage tug at an appropriate location has merit.
However, finding a suitable balance between costs and incident prevention
is problematic.®

It was suggested that Governments should have the power to order port
authorities to release harbour tugs to assist in an emergency. Under the
Protection of the Sea (Powers of Intervention) Act 1981, AMSA already
has the power to “take such measures as it considers necessary” where
thereisadirect threat of or actual pollution. Inexercising its powers,

€ Submission No 6 Australian Chamber of Shipping
¢ Submission No 64 United Salvage Pty Ltd
62 Submission No 14 Australian Shipowners Association
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AMSA and the Minister are required to take measures in proportion to the
likely damage that could be caused by pollution.

5,51 Emergency Services legislation in Queensland also provides for the
commandeering of resources to assist in emergency responses.

5.52 If therisk of pollution is low, the Protection of the Sea (Powers of
Intervention) Act 1981 does not permit intervention by AMSA. Aswell,
the ability of authorities to order intervention by harbour tugs would be
compromised if tugs are not suitably designed, equipped and crewed for
work outside harbours.

553 Therecent Oil Spill Risk Assessment report® highlighted the importance
of ready availability of emergency towage and salvage capacity in the
region to reduce risk. It recommended a joint committee of industry and
government, comprising Queensland Transport, GBRMPA and AMSA,
should determine whether the current towage capacity is adequate.

Recommendation 28

Thereview recommendsthat AM SA, GBRM PA and Queendand
Transport should reassess emergency response measuresin the Great
Barrier Reef and Torres Strait. Thisshould include the assessment of
necessary salvage capacity and its operational location.

Safe Havens

5.54 The concept of safe havens, places or ports of refuge, is receiving
considerable international attention in the wake of several recent
casualties, particularly in Europe.

5,55 The lCONS report identified a serious concern at the tendency of some
port and coastal Statesto refuse shelter to ships in distress, especially
where they present pollution risks. It noted that nations have an obligation
to assist ships and seafarers in distress. ICONS also was critical of port
States that sign conventions and enforce obligations on shipping, yet fail to
meet their own obligations.®

5,56 Thereisanatural reluctance by regional administrators to accept damaged
or disabled shipsinto their areas of responsibility, for fear of local
environmental pollution or damage to infrastructure. However, it israrely
possible to deal satisfactorily or effectively with a marine casualty in open
sea conditions. The longer a damaged ship is forced to remain at the
mercy of the elements, the greater the risk of deterioration, and of a greater
hazard to the environment and loss of life and property.

5.57 Following the sinking of the Erika in 1999, and other incidents off
Europe’s Atlantic coast, the IMO is examining the question of places of

8 Queensland Transport and GBRMPA, 2000, Oil Spill Risk Assessment for the Coastal Waters of
Queensland and the Great Barrier Reef Marine Park
% International Commission on Shipping, 2001, Ships, Saves and Competition, p198
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5.58

5.59

5.60

5.61

5.62

refuge as a matter of priority. Consideration of this matter at IMO has
resulted in recommendations for Guidelines to be developed covering:

» Coastal State identification and designation of suitable places for
refuge;

» Evaluation of risks associated with relevant operations on a case-by-
case basis; and

» Guidance to Masters of shipsin distress.

Development of these Guidelines is being undertaken by the Safety of
Navigation sub-committee of IMO, with atarget completion date of 2003.
In the meantime the IMO Legal Committee has been invited to look at
aspects of “places of refuge” from the perspective of international law,
jurisdiction, rights of coastal States and liability.

In Australia, the establishment of places of refuge is an issue for
consideration under the National Plan to Combat Pollution of the Sea by
Oil and Other Noxious and Hazardous Substances (NatPlan). Some work
already has been done in this regard, with NatPlan Guidelines already in
place. Inlight of IMO developments, further examination of thisissueis
being conducted by the Commonwealth, States and industry, including
ports, under the auspices of the National Plan Management Committee.

Queensland Transport has prepared Guidelines® for safe havensin the
GBR region, in consultation with Queensland port authorities, the
Queensland Department of Environment and Heritage, GBRMPA and
AMSA. They provide assistance to these authorities in response to request
from ships at sea for safe havens in Queensland coastal waters and the
GBR World Heritage Area. The Guidelines were last updated in 1999.

The Guidelines recognise that not all casualties may qualify for granting of
safe haven, bearing in mind the safety of the ship’s crew and ecological,
economic and recreational values of the Queensland coastline, ports and
nearshore zone. The Guidelines consider the net safety and environmental
perspectives when assessing safe haven.

Recommendation 29

Thereview recommendstheregular updating and extension of the
existing Queendand Guidelinesfor the Provision of Safe Haven for
Disabled or Damaged Vesselsat Sea, in linewith the latest
developmentsin the M O.

Pollution Response Timeframe

Response time is critical in any grounding or pollution incident.

% Queendland Transport, 1999, Policy Relating to the Granting of Safe Haven within Queensdand
Waters and Waters of the Great Barrier Reef
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5.64

5.65

5.66

5.67

5.68

5.69

Criticisms were made of the time to respond to incidents and the lack of
spill response resources in northern parts of the GBR. It was suggested that
local resources, such asthe Volunteer Coastguard, should be employed
rather than centralised teams in Brisbane and Townsville.®® Effective oil
spill response, however, requires specialist skills.

The Oil Spill Risk Assessment Study found that indigenous communities
in far north Queensland and Torres Strait provide a key resource base for
reporting and responding to marine pollution incidents, and that the
potential of this resource base has not been utilised by the National Plan
and integration of indigenous issues in response planning has been
neglected until recently. It recommended that a strong partnership needs to
be developed with indigenous communities and other local resources in
order to strengthen the overall capacity and readiness in far north
Queensland.®’

Following the 2000 review of the National Plan, Tier 1 oil spill response
equipment is being allocated to the ports. The remaining equipment (Tier 2
and 3) will be located in one or two strategic stockpiles in Queensland.
The location and disposition of equipment is based upon proximity to high
risk areas, logistics and transport support available (eg airstrips), readiness
and maintenance accessibility and security.

The review supportsthe current reassessment and regular review of the
National Plan currently being undertaken by the Queensland State
Committee, Queensland Transport and AMSA of pollution equipment
allocation in the GBR and its expeditious implementation.

Assessment of Chemical Spills

DNV carried out arisk assessment of oil and chemical spillsin Australian
Ports and Waters as part of the National Plan to Combat Pollution of the
Sea by Oil and Other Noxious and Hazardous Substances 2000 Review.

The report identified that, on an Australia-wide basis, chemicals overall
are aminor contributor to risk due to the low level of traffic and the high
integrity of chemical tanker hull designs. This conclusion was based on
data provided from historical spills of oil and chemicals, but did not
include the types of vessels, visiting statistics or types of chemicals carried
in Australian waters.

It is estimated that approximately 16 chemical tankers visit ports within
the GBR region each year. Chemicalsthat are aso carried as general
cargo on other vessels are not included in this estimation.

% submission No 20 Mr S Corrie
67 Queendland Transport and GBRMPA, 2000, Oil Spill Risk Assessment for the Coastal Waters of
Queendand and the Great Barrier Reef Marine Park ,pp59-60
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5.71

Analysis of ships' cargo manifests would provide information on the type
and quantities of chemicals transiting the Reef region, and would enable
chemical response teams to prepare for possible incidents.

In line with the National Plan 2000 review recommendations, ChemPlan is
being updated and rewritten. Any enhanced risk analysis of the quantities
and nature of the cargoes, their likely impacts on the environment in which
they move, should there be a spill, should address the special issues
relevant to the GBR.

Recommendation 30

Thereview recommendsthat the National Plan for Responding to
Pollution of the Sea by Oil and Other Hazardous and Noxious
Substances (NatPlan) reassessment of ChemPlan currently being
pursued should be extended to include assessment of therisk of a
chemical spill within the Great Barrier Reef and Torres Strait.



6.2

6.3

CONSTRAINING CERTAIN SHIP TYPES

A number of interest groups have called for a ban on certain ships from
using the Inner Route through the Great Barrier Reef.

While alarge proportion of ships operating in the GBR are visiting
Queensland ports, a significant number are transiting the GBR and some of
these are making no port callsin Australia. Over 6000 ships movements
occur throughout the GBR and Torres Strait each year, of which around
2,500 movements occur in the inner route north of Cairns. Around 20% of
vessels transiting the Inner Route currently do not call at a Queensland
port.?® This represents a decline from the estimated 35% of ships in 1995
usin%gthe inner route that were in transit and did not call at a Queensland
port.

If more ships were persuaded or required to use aternative routes, the risk
of amajor incident in environmentally sensitive parts of the Inner Route
could be reduced. However, consideration also needs to be given to the
operational aspects of moving ships on to aternative routes, the
international legal regime and the economic, social and environmental
conseguences.

Outer Route

6.4

6.5

6.6

Following the 1995 GBR shipping study recommendation®, AMSA and
the RAN Hydrographer surveyed and charted the Outer Route, as a means
of encouraging more vessels that did not need to use the Inner Route to use
this alternative. This activity was completed in 1997. The Outer Routeis
some 150 nautical miles longer than the Inner Route.

Magjor oil tanker companies have already adopted a voluntary routing
policy to use the Outer Route. Tankers carrying crude oil are encouraged
to use thisroute, especially if the vessel is not calling at a northern or
central Queensland port. Companies have taken this decision, despite the
longer steaming time and potentially worse weather conditions, in
recognition of the risk assessment conducted by the 1995 GBR Shipping
Study and the public concern about potential for significant environmental
damage in the event of an oil spill on the Inner Route. However, most of
these are crude tankers which could not use the Inner Route because of
draught considerations. Product tankers still use the Inner Route.

The shipping industry, however, is opposed to any moves to mandate
greater use of the Outer Route that will affect the right of innocent passage
for commercial shipping and increase the risk of a major shipping
incident.”*

% Submission No 6 Australian Chamber of Shipping, p9

% Department of Transport, 1995, Great Barrier Reef and Torres Strait Shipping Sudy, Vol 1
" Department of Transport, 1995, Great Barrier Reef and Torres Strait Shipping Sudy, Vol 1
™ Submission No 6 Australian Chamber of Shipping
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6.7  Thereare operational factorsthat may influence a ship operator in the
choice of the Outer or Inner Route through the GBR. The advantages to
shipping of using the Outer Route arise from potentially higher transit
speeds in the less restricted, deep water in the Outer Route and savingsin
pilotage fees that are applicable to the compulsory pilotage area on the
Inner Route. Ships using the Outer Route are positioned further from
environmentally sensitive areas of the GBR in the event of a pollution
incident.

6.8  However, on the Outer Route strong south easterly winds prevail for most
of the year, particularly through winter, and in the summer there isthe
threat of cyclonic conditions. The forces and stresses of heavy sea and
swell conditions are greater than in the relatively calm waters of the Inner
Route and strong wind and rough seas may mean slower transit times
and/or increasing fuel usage. In general terms a ship transiting the Outer
Route will incur extra sceaming time compared with using the Inner Route.

6.9 A ship suffering a mechanical failure could not safely anchor for repairs or
await assistance for an extended period on the Outer Route. In the case of
a shipping incident on the Outer Route, the prospect of avessel breaking
up after grounding on the outer fringe of the GBR is significantly greater
than on the Inner Route. The increasing distance seaward from the GBR
also increases the time and distance for pollution response, salvage and
rescue servicesto reach aship in distress. |If an oil spill wasto occur close
to the outer edge of the reef, prevailing winds would blow oil onto the reef
and may cause more damage than if it occurred in the calm waters of the
Inner Route.

6.10 Thereview notesthat the DNV risk assessment study concludes that
rerouting of shipping to the Outer Route is not areasonable risk control
measure, because of the increased threat of total catastrophic loss faced by
shipping in the event of an incident in the Coral Sea, the consequent
potential for greater pollution and the difficulties in responding to a major
pollution incident. The review notes the need to exercise considerable
caution in respect to encouraging shipsto use the Outer Route.

6.11 Itisalso important to note that access to the Outer Route for ships passing
through the Torres Strait is viathe Great North East Channel and increased
traffic would impose greater risksto Torres Strait. The Torres Strait has
equivalent environmental significance to the GBR and the Great North
East Channel poses a demanding navigational transit not dissimilar to the
Inner Route.

L egal limitations on controlling foreign shipsunder international law

6.12 Austraia’s powersto regulate foreign shipsin Australian waters are
subject to the provisions of the United Nations Convention on the Law of
the Sea 1982 (UNCLOS). AsAustralia hasratified most of the
international conventions governing shipping, including UNCLQOS, it has
an obligation to give effect to them in its national law. Australian
legislation and case law for shipping also lies in the mainstream of
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international law and practice. The recent review? of the Navigation Act
1912 recommended that Australia should continue to base its regulation of
shipping and port State control on international maritime conventions.

6.13 UNCLOS establishes the rights of a ship to innocent passage through the
territorial sea and the Exclusive Economic Zone (EEZ) of other Coagtal
States. Passage isinnocent aslong asit is not prejudicial to the peace,
good order or security of the Coastal State. The effect of the Convention
isthat Australia cannot hamper or impair the right of passage of foreign
vessels through its waters, including Torres Strait, and the territorial waters
of the area covered by the Great Barrier Reef Marine Park.

6.14 UNCLOS provides that the right of innocent passage can be subject to
some regulation as long as the requirements do not deny or impair the right
of innocent passage. For instance, UNCLOS allows Coastal States, acting
through a competent international organisation, like the IMO, or general
diplomatic conference, to establish rules and standards to prevent pollution
of the marine environment from vessels.

Impact of a complete ban on thelnner Route

6.15 The 1995 study” of options for using alternative shipping and land
transport routes to reduce the level of shipping on the Inner Route found
that:

* Closure of some or al Queensland ports would reduce, but not
eliminate, shipping use of the Inner Route, and could only be
achieved at very high cost in terms of alternative transport costs
and social and regional economic losses,

» Complete closure of the Inner Route through the Reef would add
$6 billion to Austraian transport costs, with the least obtrusive
restrictions adding $273 million (in 1995 dollar values); and

» Closure of the Torres Strait would add $104 million (1995 values)
to costs of domestic transport and international shipping servicing
north Queensland ports;

» The huge increases in transport costs would fall predominantly on
bulk commodity exporters, and would in all probability make them
uncompetitive in world markets; and

* Environmental benefits of reduced shipping traffic on the Inner
Route would be offset to some degree by increased environmental
impacts of alternative transport options.

6.16 The study concluded that blanket closure of or restricting access to
Queensland ports by shipping in the Inner Route was not arealistic option.

2 Department of Transport and Regional Services and AMSA, 2000, Review of the Navigation Act
1912, Final Report
3 Department of Transport, 1995, Great Barrier Reef and Torres Strait Shipping Sudy, Volume 1
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6.17

6.18

6.19

6.20

6.21

Approximately $26 billion of trade is generated through Queensland ports
per year, accounting for 18% of Queensland’s Gross Domestic Product.
Recent estimates place the value of export merchandise from Queensland
ports abutting the GBR at nearly $10 billion in 2000. These ports are a
vital link in the State’ s logistics supply chain. Studies of four major ports
in the region (Gladstone, Mackay, Townsville and Cairns) indicate they
contribute some $3 billion directly and indirectly to the regional
economies and generate around 23,000 jobs. ™

GBR ports are an integral part of the economy of the State and of
Australia, with substantial direct and flow-on effects on regional
economies. The significance of their contribution to employment, income
and community services cannot be underestimated.

The Department of Industry, Science and Resources (DISR) notes that
petroleum industry activities near the Reef require vessels to have passage
on the landward side of the Reef and to transit across the Reef. Banning of
petroleum industry ships could affect exploration and development of
resources in the region outside the GBRMP and could negatively affect the
economic viability of potential petroleum production in the Coral Sea.
DISR notes similar concerns for flow-on impacts for other industries such
as tourism and minerals that depend on shipping access in the GBR."

DISR aso notesthat mobile drilling rigs are relocated between the Timor
Sea and Bass Strait using tows through the GBR region. Passage through
the reef is safer for this high value equipment and delays of even a couple
of days in relocation can significantly affect the costs of adrilling
program. DISR believe that, where additional protection is required,
industry should be afforded the opportunity to demonstrate the safety of its
transit proposals against objectives of a plan of management.

The application of restrictive shipping access would result in higher
transport costs applied to industries within the GBR region and reduced
economic stability of regional communities. It also would significantly
affect the Queensland and national economies.

Types of shipsand cargoes

6.22

6.23

While it is not practical to ban all shipping from the Inner Route,
consideration could be given to encouraging some higher risk vessels,
having regard to ship condition, operational status and type of cargo, to use
other alternatives.

To some extent this already occurs. As noted, major oil companies already
encourage tankers to use the Outer Route. Other vessels also choose to use
the Outer Route since it was accurately charted. The proportion of ships
transiting the Inner Route without calling at a Queensland port has

™ Capt J Watkinson, 2001, Sustainable Shipping Access to the Great Barrier Reef, address to ICHCA
Annual Conference, Canberra, 2001.
"% Submission No 18 Department of Industry, Science and Resources
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6.24

6.25

declined to around 20%, from an estimated 35% in 1995, despite an
overall growth in the volume of shipping traffic in the region.

The shipping industry prefers that the choice of route should be left to the
discretion of Masters, who will take into account the existing conditions
and observance of good seamanship. Industry also noted that exclusion of
ships carrying hazardous goods may be impractical given that most
container ships already carry hazardous goods in accordance with the
IMDG Code, but that consideration could be given to denying passage for
ships carrying toxic waste or other commodities that require special
environmental clearances.”’

WeEell-run ships can safely carry hazardous cargoes. All ships carry bunker
fuels, which represent a pollution threat as much as oil as cargo. However,
there have been no significant oil pollution incidents in the Inner Route of
the GBR from a ship grounding or collision in the past 16 years.”® The risk
of a pollution incident depends less on the nature of the cargo than the
quality of the ship and its crew.

Recommendation 31

Thereview recommendsthat it isinappropriate and impractical to
impose constraintson certain ship or cargo typesusing the Inner
Route.

Port State Control

6.26

6.27

6.28

Consideration could be given to regtricting vessels with poor port State
control records from using the Inner Route.” It could be expected that
poorly run ships have a greater prospect of a collision or grounding
incident. However, asthese ships are also likely to be older and less well
maintained, it would be more prudent for such ships to use the Inner
Route, where weather conditions are less severe and there is less risk of
catastrophic losses in the event of an incident.

Given these safety considerations and international legal constraints on
denial of innocent passage, regulatory effort is better focussed on targeting
the identification of particularly poor ships and selective monitoring and
possibly detention or banning their access to ports.

A number of international maritime safety conventions recognise the right
of a port State to undertake inspections of foreign flag ships when they are
voluntarily visiting its ports. If a ship does not meet the requirements of
these conventions such that it poses a danger to life, property or the
environment, a port State may detain the ship until the situation is
rectified.

"6 Department of Transport, 1995, Great Barrier Reef Shipping Study

" Submission No 6 Australian Chamber of Shipping

8 DNV, 2001, Assessment of Ship Safety Controlsin the Torres Srait and the Great Barrier Reef
" Submission No 6 Australian Chamber of Shipping
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6.29

6.30

6.31

6.32

6.33

6.34

6.35

Australia has implemented a strong port State control regime to enforce
international convention standards, which is administered by AMSA under
the Commonwealth Navigation Act 1912. AMSA setstarget inspection
levels for “eligible” foreign ships visiting Australian portsto identify those
of higher risk in relation to safety and environment pollution.

AMSA aimsto inspect 50% of eligible ships calling at Australian ports.
An “eligible” ship is one that has not been inspected by AMSA during the
last six months (three months for a passenger ship or atanker over fifteen
years old) immediately preceding the date of arrival at a port.

AMSA recently strengthened its risk analysis for targeting ship inspections
at higher risk ships and focusing on the inspection of particular areas of
ship operation. The targeting system already set minimum inspection
levels based on the type of ship and its age.

AMSA isrefining its targeting processes through the introduction of a
Ship Inspection Decision Support System (SIDSS), aimed at improving
the risk assessment of each ship. This system takes into account a wider
range of factorsincluding:

* theship’'sflag;

classification society;

* age

type of ship; and

its previous inspection performance record.

Other factors will be considered if relevant and if sufficient datais
available, such asthe history of particular shipowners, operators and
charterersinrelation to ship quality.

Increasingly the international community is targeting substandard shipping
for port State control inspection. Better information on substandard
shipping will inevitably lead to better decision making. Both commercial
and regulatory bodies have established databases about substandard ships.
The Paris and Tokyo MOUSs on Port State Control, the US Coast Guard,
various national authorities and the European Commission are making
effortsto improve the capture and dissemination of more dataon
substandard ships. The widest possible dissemination of port State control
data is supported by the international shipping industry and regulators.*

The review notes that improved electronic information exchange on port
State control data with other countries and agencies in the region has the
potential to track and give warning on substandard ships.

& | nternational Commission on Shipping, 2001, Ships, Saves and Competition
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6.36

6.37

6.38

6.39

6.40

Full use should be made of all available ship safety data, including real
time data from coastal pilots. There are no local port State control
inspections carried out on ships transiting Torres Strait or the Inner Route
when these vessels do not call at an Australian port. In some cases it may
be that such ships are avoiding Australian port State control because of
Australia’ stough reputation. Aswell, a ship calling into Great Barrier
Reef ports may have conducted a voyage through the Reef before a ship
inspection is undertaken.

To fill this gap, and to enable authorities to seek and assess international
port State control information on ships with a poor record, the SRS could
seek information from pilot bookings as a source of prior notification of
ships operating in the region.

The review supports Queensland Transport’ s initiatives obtaining prior
advice of the ships using the GBR and Torres Strait from pilotage service
providers. Currently one of the pilot companies provides a schedule of
expected movements. This assists the Vessel Traffic System Operatorsin
their duties at REEFCENTRE. It is planned to acquire this information
from all three pilot companies.

Recommendation 32

Thereview recommendsthat Queendand Transport obtain forecast
shipping schedules from all pilot companiesfor provision to
REEFCENTRE.

The first reporting points for vessels entering the GBR region are currently
within the defined boundaries of the SRS. Vessels on departure routes
from the SRS may encounter substandard vessels without having received
encounter information in their last traffic report from REEFCENTRE.

A requirement for reporting prior to entering the SRS region, for example
one hour before entering the region, together with better information
sharing on ships' port State control histories would enable better warnings
to be given. Aswell, the submission of passage plansto REEFCENTRE
prior to entry into the SRS would considerably enhance the capacity to
monitor vessels.

Recommendation 33

Thereview recommendsthat submission of passage plansand prior
notice of entry intothe Great Barrier Reef region be introduced to
enhance the Ship Traffic Information provided by REEFCENTRE.

Recommendation 34
The review recommends evaluation of all available data using
AM SA’s Ship Inspection Decision Support System to identify high

risk shipsoperating in the Great Barrier Reef and to target port State
control ingpectionsif these shipscall at Australian ports.
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6.41

6.42

6.43

6.44

Internationally, increasing attention is being given to proposals to ban
certain ships from access to ports as a means of dissuading substandard
ships from operating in particular regions. While the general consensusis
that a ban on all ships of a particular flag or type is not practical, as well as
there being legal difficulties in banning the right of transit passage, there is
increasing support for banning port access for individual shipsthat have a
particularly poor record of detentions.

Canada is amending its shipping law to provide for port State control
authorities to ban sub-standard ships from entering Canadian ports, and
intends to use thistool to the fullest extent. This measure also has been
adopted by the European Commission for tankers more than 15 years old.
The US provides for the banning of high risk ships, particularly if they
cannot demonstrate compliance with the ISM Code.**

The European Commission has proposed amending Directive 95/21/EC to
include banning manifestly substandard ships from European waters. The
proposal extends to certain ships™ that are more than 15 years old, that
may be considered as past offenders (eg detained more than twice in the
last two years) and that fly the flag of a State on a*“black list” of detentions
established by the Paris MOU on Port State Control. The Commission has
developed procedures for the application and lifting of this measure and
will publish alist of banned ships every six months.®

The Paris MOU on Port State Control Working Group is presently
considering amendments to the Paris MOU with the objective of reflecting
the provisions of the final EC Directive.

Recommendation 35

Thereview recommends strategies be developed to improve tracking
and monitoring, and to notify shipping that accessto portswill be
denied for shipswith particularly serious port State control records.

Confidential Reporting

6.45

6.46

With ships now spending less time in ports, the opportunities for port State
control authorities to conduct detailed inspections of ships s limited,
particularly when a ship arrives loaded and access to holds and tanks is
restricted. Authorities also have limited opportunities to witnessacrew in
action and to assess its competence.

One means of providing intelligence to identify particular problems of a
ship, or systemic unsafe practices and hazards in a company or arange of

& | nternational Commission on Shipping , 2001, Ships, Saves and Competition, p153

8 Gas and chemical tankers, bulk carriers, oil tankers and passenger ships.

8 European Commission, Document 500PC0142(01), Proposal for a Directive of the European
Parliament and of the Council Amending Council Directive 95/21/EC Concerning The Enforcement,
In Respect Of Shipping Using Community Ports And Sailing In The Waters Of Member Sates, Of
International Standards For Ship Safety, Pollution Prevention And Shipboard Living And Working

Conditions.
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6.47

6.48

6.49

6.50

6.51

6.52

6.53

ship types or locations, is confidential reporting. Several partiesarein a
position to pass such information to the authorities, such as pilots, crew
members, unions or seamen’s missions. However, many of these people
may be unwilling to openly pass information to authorities for fear of
retribution, particularly job loss.®*

Confidential reporting of hazardous or potentially hazardous incidents has
been accepted in the aviation industry for several yearsin the USA, the
UK, Canada and Australia

The Australian Transport Safety Bureau's confidential air incident
reporting (CAIR) system recognises that, despite stringent mandatory
reporting requirements, not all incidents are reported, particularly if
punitive action may be taken by an employer or contracts might be lost.

The CAIR system started in 1988. It focuses on systems, procedures and
equipment rather than individuals. It protects areporter’s identity provides
a means for passing on safety information that does not meet the
requirements of the mandatory reporting system. The program helpsto
identify and rectify safety deficiencies and is used to promote safety
education.

In the maritime sector, there are aready in place extensive mandatory
reporting requirements for notifying regulatory and safety investigation
authorities of incidents. The reporting of significant incidents such as
groundings or collisions is well established and observed by the industry.

There isless reporting of “near miss’ incidents or unsafe practices, as
these may involve a degree of subjective judgement and there is the fear of
reprisals. Such incidents, however, can yield important information
allowing for pre-emptive safety actions, enhancing safety of life and
protection of the environment.

A confidential reporting system could help to identify unsafe operating
practices, ships with deficient equipment, or idiosyncratic handling
characteristics. It would allow ships assessed as high risk to be targeted by
port State control or other marine regulatory authorities without the ship
owner being aware that a ship had been subject to areport. It aso would
allow safety authorities to develop education and awareness campaigns for
the whole industry to alert them to particular unsafe practices or particular
hazards relating to passage through the GBR.

To be accepted, a confidential reporting system would need proceduresto
ensure protection of the identity of the person making areport, and to
establish that reports are genuine and not made out of malice or are
otherwise vexatious. It also would require a concerted education
campaign to establish its availability and purpose of improving safety and
environmental protection.

8 | nternational Commission on Shipping, 2001, Ships, Saves and Competition, p192
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6.54

Pilots are often the first Australian independent professionals to board a
ship, and are able to witness a crew in action. The inclusion of pilotsin the
confidential reporting system will be essential. Given the small pool of
pilots and the pilotage structure in the GBR region, however, it would be
difficult to ensure confidentiality of reports by pilots unless the reporting
system is made available. To al pilots, harbour and tug masters, port
managers, ships crews, mooring gangs, VTS operators and othersin the
industry.

Recommendation 36

Thereview recommendsthat the Australian Transport Safety Bureau
establish a confidential marine incident reporting system and develop
mechanismsto relay relevant information to AM SA, REEFCENTRE,
Queendand Transport and GBRM PA

Double Hulled Tankers

6.55

6.56

6.57

6.58

6.59

Risks of pollution following a grounding may be reduced if ships are
constructed with double hulls and these tanks are not used for carrying the
ships’ fuel.

The IMO recently approved a new timetable for the phasing out of single
hull oil tankers. Mogt single hull tankers will be eliminated by 2015. A
port State has the authority to deny entry to any single hull tanker
operating beyond 2015.

However, most laden tankers in the GBR region already use the Outer
Route, in recognition of environmental concerns. The real need is for
protection of ships’ fuel tanks in the event of a grounding or collision.
There have been recent ship casualties worldwide that resulted in pollution
and environmental damage from the ships’ fuel oil. Bunker fuel is heavier,
more difficult to remediate and more environmentally damaging than some
petroleum cargo types. Today’s ships are bigger and will continue to
increase in size. There is a corresponding need for ships to carry increasing
guantities of fuel.

There are international moves to prevent pollution by spill of ships' bunker
fuel. The IMO Marine Environment Protection Committee has decided to
include in its work program a high priority item on protection of fuel

tanks. Thisitem will only apply to new ships, and would initially be
applied to any ship carrying large amounts of fuel as bunkers.

The review strongly supports measures to mitigate the risk and effects of
bunker spills. These measures include support for the ratification of the
Bunkers Convention and for actions by IMO to review construction
standards which will lessen the risk of bunker fuel spills.



Recommendation 37

The review recommends support for IMO action in relation to phasing
out single-hulled tankers, adopting interim measuresto allow port
Statesto deny entry to single-hulled tankers and for measuresto
improve protection against bunker fuel spills.
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1. IMPROVING LEGISLATIVE POWERS REGULATING SHIPPING

7.1  Theregulatory framework for shipping operating in the Great Barrier Reef
involves a complicated application of international law, international
maritime conventions, and Commonwealth and State legislation. The
main agencies with an interest in regulating shipping in the Reef are the
Queensland Department of Transport (QT), the Australian Maritime Safety
Authority (AMSA) and the Great Barrier Reef Marine Park Authority
(GBRMPA).

7.2 Thereview was tasked with identifying strategies to improve the
regulatory framework governing shipping operations in the Great Barrier
Reef. Thisincluded examining Australia s ability to regulate foreign
shipping to the maximum extent possible under international law; defining
Commonwealth and State jurisdictional boundaries; identifying areas of
inconsistency between Commonwealth and State laws and potential
conflicts between different legislation governing the Reef region.

7.3  Thereview also sought to identify any gaps in the legislative powers of
intervention and detention, examined potential improvements to offences
and penalties, and restitution action in the current regulatory framework.

INTERNATIONAL LAW

United Nations Convention on the Law of the Sea 1982

7.4  Austraia has undertaken to comply with certain international legal
obligations that affect Australia s legislative powers to regulate foreign
shipsin Australian waters®™. The most significant of these is the United
Nations Convention on the Law of the Sea 1982 (UNCLOS). This sets
out ageneral framework of internationally agreed responsibilities and
jurisdictions of a ship’s Flag State, which grants a ship the right to sall
under its flag; Coastal Statesthrough whose maritime zonesthe ship is
sailing; and Port States whose port the ship has entered.

7.5  UNCLOS divides maritime waters into a number of zones of jurisdiction,
with the main zones being: internal waters, territorial sea, exclusive
economic zone (EEZ) and high seas. In determining the extent of each
maritime zone, UNCL OS relies upon the concept of baselines to establish
the points on the coast from which the outer limits of each zone are
measured. The baseline is normally the low-water line along the coadt,
which can be extended by features such as islands, reefs and historical
practice.

7.6  Internal waters are on the landward side of the baseline. These waters
mostly comprise bays, estuaries and ports. Coastal States may regulate the
conduct and safety of foreign flag ships in internal waters as required,
subject to any rights conferred by international treaty. For example, the

% This chapter’s general discussion of the application of UNCLOS to Austraiais based on advice
from the Office of Internationa Law, Attorney-General’s Department of 27 January 2000.
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1.7

7.8

7.9

Convention and Statute on the International Regime of Maritime Ports, to
which Australiais a party, grants reciprocal right of access to, and equality
of treatment within, maritime ports.

Territorial sea generally extends from the territorial sea baselinesto 12
nautical miles. An exception exists for a number of islands in the Torres
Strait where the territorial searemains at three nautical miles, as agreed
between the Australian and Papua New Guinean Governments in the
Torres Strait Treaty. UNCLOS recognises the sovereignty of the Coastal
State over foreign flag ships in the territorial sea but subject to their right
of innocent passage, which is defined as being “not prejudicial to the
peace, good order or security of the Coastal State”. Foreign ships are
allowed to navigate through the territorial seato transit these waters
without entering any port or in the course of proceeding to or from internal
watersor calling at a port.

The Exclusive Economic Zone (EEZ) extends from the outer limit of the
territorial seato alimit of 200 nautical miles from the baselines. Within
this zone, the Coastal State has sovereign rights to explore and exploit,
conserve and manage natural resources and other resources such as
production of energy from water, currents and winds. It also has
jurisdiction to establish artificial islands, installations and structures,
conduct marine research and protect and preserve the environment.
Foreign flag ships have rights closely associated with those applying on
the high seas, such as freedom of navigation.

High Seas encompass all parts of the sea that are not included in other
maritime zones (internal waters, territorial seaand the EEZ). No State
may subject any part of the high seasto its sovereignty. The high seas are
open to all States and they have the right to freedom of navigation over the
high seas. In generadl, aflag State has the exclusive right to exercise
jurisdiction over its ships on the high seas.

Great Barrier Reef

7.10

711

The application of the UNCLOS maritime zones to the Great Barrier Reef
presents arelatively complex pattern for the regulation of shipping
whereby ships transiting the Inner Route may move between internal
waters, Australia sterritorial sesaand EEZ. Similarly, the Outer Route
passes through Australian territorial waters, the EEZ and the high seas.

For the parts of the GBR within the territorial sea, UNCLOS allows
Australiato designate sea lanes and traffic separation schemes in the
interests of navigational safety. While this would not require prior
International Maritime Organization (IMO) approval, Australiawould
need to take into account any IMO recommendations on the use of sea
lanes and traffic separation schemes.
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7.12

7.13

7.14

7.15

7.16

Great Barrier Reef asa Particularly Sensitive Sea Area

The IMO endorsed the concept of a Particularly Sensitive Sea Area
(PSSA) in November 1990, consistent with Article 211 of UNCLOS,
which allows States, acting through a*“competent international authority”
like the IMO to establish international rules and standards to prevent,
reduce and control pollution from ships.

The IMO has recognised the right of a Coastal State to introduce a range of
special protective measures where it declares a PSSA, including:
* Redtrictions on discharges from ships;

»  Special design, construction, equipment or manning standards for ships
operating exclusively in the PSSA;

»  Ships Reporting System;

»  Ships routeing measures near or in the areain accordance with IMO
general principleson ships routing. For example, areas to be avoided,
traffic separation schemes, inshore traffic zones, precautionary areas
and deep water routes;

*  Vessel Traffic Services;
»  Compulsory pilotage or tug escorts; and

»  Special rules for anchorage, such as designated areas and special
anchor watch.

In November 1990, the GBR was recognised by the IMO asthe world’'s
first PSSA. Australia successfully gained IMO endorsement in October
1991 for a scheme of compulsory pilotage for ships posing a potential
environmental hazard in designated areas of the GBR PSSA. Unlike most
other compulsory pilotage schemes in the world, the GBR scheme operates
in an area outside of internal waters.

Australia had to present a strong case to justify the imposition that a
compulsory pilotage scheme posed to a ship’s right to innocent passage in
territorial waters. This had regard to the navigational hazards and potential
harm to the environment from shipping incidents in specific areas of the
GBR that are now subject to compulsory pilotage.

Extending the existing compulsory pilotage area

The current compulsory pilotage area is implemented under the Great
Barrier Reef Marine Park Act 1975. All vessels of 70 metres or morein
length and all loaded oil and chemical tankers or liquefied gas carriers of
any length are required to carry alicensed pilot on the Inner Route
between Cape Y ork (latitude 10°41'S) and the vicinity of Cairns Roads,
north of Cairns (latitude 16°40'S) or when passing through the

Hydrographers Passage.
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7.17 Legal advice indicates that Australia cannot extend the compulsory
pilotage within Australia’ s EEZ beyond the existing defined areas without
further reference to the IMO.® Article 211(6) of UNCLOS requires a
Coastal State to notify the international organisation of the special laws or
regulations it intends to adopt for a PSSA over and above any general
standards that the organisation may have adopted for PSSAs. The IMO
has not adopted any general standards for PSSAs nor has it endorsed
compulsory pilotage in particular for such areas. Therefore compulsory
pilotage could only be introduced consistently with UNCLOS as an
additional law or regulation under Article 211(6)(c).

7.18 Such additional laws or regulations are subject to atwelve month period
for the agreement of the international organisation and a further three
months before they become applicable to foreign shipsin the area.
Australia notified, and sought endorsement of, the IMO for compulsory
pilotage in a specified area, not the whole of the Great Barrier Reef Marine
Park. Further regulation to extend compulsory pilotage to other areas has
not yet had the endorsement of IMO or the requisite notice periods and so
would not be consistent with UNCLOS.

7.19 Any application for extension of the current compulsory pilotage area
would involve preparation of a substantial supporting case, including
assessment of the navigational hazards in the southern part of the Inner
Route; the likely environmental damage to the area in the event of a major
pollution incident; detailed analysis of the number of incidents that had
occurred since 1990 in these areas; and the current density of shipping
traffic.

Torres Strait

7.20 Inthe Torres Strait, there is a more complex application of international
law because thisis an international navigation strait for shipping and a
shared boundary with Papua New Guinea. UNCLOS provides that foreign
flagged ships have the right of transit passage in an international strait
which shall not be impeded. This means that foreign ships have freedom
of navigation for the purpose of continuous and expeditious transit of a
strait between one part of the high seas or an EEZ and another part of the
high seas or an EEZ.

7.21 UNCLOS limits the ability of bordering States, such as Australia, to
control shipping transiting a strait to specific matters. These include the
designation of sea lanes and prescription of traffic separation schemes for
safe passage of ships. A bordering State also may adopt laws for pollution
prevention, control of fishing and loading and unloading of commodities.

Compulsory pilotagein Torres Strait

7.22 Torres Strait isidentified as a navigationally hazardous region with an
environment vulnerable to harm from marine pollution, and which is

8 Advice by Office of International Law, Attorney-Genera’s Department on 10 November 2000.
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important culturally and economically for local indigenous communities.
Compulsory pilotage has been identified as a significant risk reduction
measure in thisregion. Australia s ability to impose a mandatory pilotage
requirement on ships transiting the Torres Strait is circumscribed because
of the UNCLOS provisions regarding transit passage of ships through an
international strait.

7.23 However, not all the Torres Strait may be regarded as coming within the
UNCLOS definition of an international strait between one part of the high
seas or EEZ and another part of high seas or EEZ. The Prince of Wales
Channel isthe main navigable passage in the western part of Torres Strait
immediately north of Cape York. The Channel passes between Goods,
Hammond (Keriri) and Wednesday |slands (see Figure 7.1).

7.24  The geographic location of Prince of Wales Channel appears to be unique
inthat it passes between two parts of Australian territory and the waters on
either side of the Channel are internal waters. This geographic distinction
may be sufficient to allow Australia to exercise greater control over
shipping passing through the Channel and may include the ability to
impose compulsory pilotage.

Recommendation 38

Thereview recommendsthat legal advice should be sought from the
Office of International Law in the Attorney-General’s Department as
to whether thereis scope for Australia to exercise sovereign powers
over the Prince of Wales Channel, given that it passes between
Australian territory and fallswithin Australian internal waters.

7.25 However, it isrecognised that, if such scope were found to exist, the
imposition of compulsory pilotage would still raise issues of foreign
relations because of the strategic importance of the Prince of Wales
Channel to international navigation through the Torres Strait. All ships
entering or leaving the northern end of the Inner Route transit the Channel.
There is growing interest by the maritime community in pollution
prevention from shipping operations. This may provide greater support
internationally for measures to improve safety of navigation in this
environmentally sensitive region.

JURISDICTIONAL ISSUES

Commonwealth/State Jurisdiction

7.26  Under the Australian Constitution, the Commonwealth shares
responsibility for regulating shipping with the States and Northern
Territory. The Constitution’s division of powers was further defined in
1979 by the Offshore Constitutional Settlement (OCS) between the
Commonwealth and States whereby the Commonwealth agreed to share
powers with the States over arange of matters.
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1.27

7.28

7.29

7.30

7.31

7.32

The OCS followed the decision by the High Court in 1975% to the effect
that the boundaries of the States terminated at the low water mark and that
the Commonwealth had plenary power to legislate over the territorial sea
In the OCS, the Commonwealth and the States agreed that the powers of
the States should be extended to the territorial sea, including the seabed.

The establishment of the Great Barrier Reef Marine Park in 1975 under the
Great Barrier Reef Marine Park Act 1975 predated the OCS. There was
an ancillary agreement to the OCS, the Emerald Agreement, between the
then Prime Minister and Queensland Premier acknowledging that the
boundary of the Great Barrier Reef Region would remain as defined by the
Great Barrier Reef Marine Park Act 1975 which would continue to apply
unchanged despite the OCS jurisdictional arrangements.

The Commonwealth legislated to confer title in and powers over coastal
waters on the States and Northern Territory through the Coastal Waters
(State Title) Act 1980 and the Coastal Waters (State Powers) Act 1980.
The rights and title vested in Queensland in respect to the territorial sea
were expressly made subject to the operation of the Great Barrier Reef
Marine Park Act 1975.%

The Seas and Submerged Lands Act 1973 provides that States retain
jurisdiction over any waters within any bay, gulf, estuary, river, creek,
inlet, port or harbour that were, on 1 January 1901, within the limits of a
State, and remain within the limits of the State® (referred to here asthe
“State' s internal waters’, which are different to the internationally defined
“internal waters” under UNCLOS discussed in paragraph 7.6). These
State'sinternal waters are excluded from inclusion in the Great Barrier
Reef Marine Park and fall within the constitutional boundaries of
Queensland.

Under the OCS, the States and Northern Territory have jurisdiction over
coastal waters. Coastal waters comprise the State's internal waters and
internal waters in the international law sense (ie those waters on the
landward side of the baselines drawn in accordance with UNCLOS) and
the territorial sea up to the first three nautical miles seaward from the
baselines.

However, in the case of the waters of the Great Barrier Reef Marine Park,
the State’' s powersin relation to the OCS' coastal waters are subject to the
Great Barrier Reef Marine Park Act 1975. Under section 109 of the
Congtitution, where Commonwealth and State laws are inconsistent, the
Commonwealth law prevails to the extent of any consistency. Where a
provision of Great Barrier Reef Marine Park Act 1975 isin conflict with a
Queensland law, the State law will to the extent of the inconsistency be
invalid.

8 New South Wales v. the Commonwealth (1975) 135 CLR 337
8 Section 4(3) Coastal Waters (Sate Title) Act 1980
8 Section 14 Seas and Submerged Lands Act 1973
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7.33

In many places in the GBR, islands and reefs generate their own territorial
baseline and therefore are surrounded by coastal waters. Jurisdiction to
regulate activities within these internal and coastal waters within the Great
Barrier Reef Marine Park lies with Queensland, subject to the operation of
the Great Barrier Reef Marine Park Act 1975.

Defining Jurisdictional Boundaries

7.34

7.35

The majority of the GBR waters are within the territorial sea and EEZ, and
come under Commonwealth jurisdiction. A smaller proportion of the
watersin the GBR, but significantly the waters most used by shipping, are
Queensland coastal waters that come within State jurisdiction, but again
subject to the Great Barrier Reef Marine Park Act 1975 in the marine park
area.

The capacity of Commonwealth and State regulatory agencies to deal with
a shipping incident depends on whether it occurred in Queensland internal
waters, the territorial sea, the EEZ or on the high seas. The presence of an
international border with Papua New Guinea adds to the complexity of
jurisdiction in Torres Strait. The review considers that a detailed
computerised jurisdictional map of the GBR region would ensure certainty
of all participants in aresponse action as to their legislative responsibilities
and authority.

Recommendation 39

Thereview recommends, as part of the proposed Shipping

M anagement Plan, computerised jurisdictional maps should be
compiled of theentire Great Barrier Reef and Torres Strait areato
enhance efficiency and certainty during responsesto marineincidents.

Shipping Regulation

7.36

7.37

7.38

The OCS included the Shipping and Navigation Agreement, which
provides for sharing of powers based on the nature of the voyage being
undertaken by the ship. Under the agreement, the Commonwealth was
responsible for:

» Trading vessels proceeding on an interstate or international voyage;
» Fishing vessels proceeding on an overseas voyage;

»  Ships belonging to the Commonwealth or Commonwealth authority;
and

» Certain ships operating in the offshore industry.

The States and Northern Territory are responsible for trading ships on
intrastate voyages, fishing vessels, pleasure craft and inland waterways
vessels.

The Navigation Act 1912 is the main legislation discharging the
Commonwealth’s responsibilities for shipping and focuses on larger

72



7.39

7.40

7.41

7.42

commercial ships. It includes coverage of ship construction standards,
survey of ships, safety of ships, crews, passengers and cargo, and
seafarers qualifications, engagement and welfare. These provisions of the
Act are administered by AMSA.

The Transport Operations (Marine Safety) Act 1994 appliesto ships
within Queensland’ s responsibilities, which focus on smaller commercial
ships, fishing vessels, recreational and pleasure craft. It isadministered by
the Queensland Department of Transport.

The Great Barrier Reef Marine Park Act 1975 establishes the marine park
and provides for its multiple use, control, care and development by
GBRMPA. The Act appliesto all persons (including foreigners) and
vessels (including foreign flag ships) whether or not they are within the
Australian coastal sea. A “vessel” is broadly defined as including a ship,
boat, raft, or pontoon.

The Act provides for a statutory planning regime, including the making of
Zoning Plans, Plans of Management and regulations, including a permit
system. The Marine Park currently comprises 33 sections and there are
Zoning Plans in force for four of those sections (Far Northern, Cairns,
Central and Mackay/Capricorn), covering approximately 98% of the
Marine Park. These Plans aim to regulate and prohibit use of, and entry
into, particular regions of the marine park. Zoning plans are
complemented by Plans of Management that address in more detail issues
specific to an area, species, or ecological community.

The Act also implements a major permit system to control activities
identified in the plans, such as tourism, moorings, and sea dumping. This
allows for extensive regulation of shipping and boating to promote safety
and protection of the environment.

Areas of inconsistency

7.43

7.44

Performance based regulatory framework

The Transport Operations (Marine Safety) Act 1994 is based on a modern,
performance-based, regulatory framework. This sets out the duties of all
parties associated with ship safety and pollution prevention and focuses on
the achievement of safety and environmental outcomes. The Queensland
Government has previously noted that its introduction of performance-
based maritime safety legislation in 1995 has led to a 17% reduction in
safety incidents.

The Navigation Act 1912 is based on the more traditional, prescriptive
approach to regulation. The recent review of the Act recommended
adoption of the performance-based regulatory model.** Submissions by

% Department of Transport and Regional Services and AMSA, June 2000, Review of the Navigation
Act 1912, Final Report, page 55.
> bid, page 60
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7.45

7.46

1.47

7.48

7.49

ship operators and ship usersto the review support the simplification of
legislation so it clearly setsout all parties’ obligations and adopts a
performance-based framework that promotes the safety management
systems approach of the International Safety Management (ISM) Code.*?

Nature of ship’svoyage

The application of Commonwealth and State legislation to shipping
operations currently depends on the nature of the voyage by the ship,
whether overseas, interstate or intrastate. This leads to confusion within
the shipping industry and the general community about the jurisdictional
division of responsibility for ship safety, particularly where aship is
undertaking a mixture of international, interstate and intrastate voyages.

A division of jurisdiction on tonnage (size) basis would be more clearly
understood and better align with the tonnage basis for application of
international maritime conventions. In April 1999, Commonwealth and
State/Territory Transport Ministers agreed to revise the current
jurisdictional arrangements for trading ships based on the size of vessels
rather than the type of voyage being undertaken. The Maritime
Legidation Amendment Bill 2000 is currently before the Commonwealth
Parliament to implement these changes in the Commonwealth Navigation
Act 1912. Each State and Northern Territory jurisdiction is introducing
complementary legislation.

The change in jurisdiction will see the Commonwealth assume

responsibility for:

» All foreign trading ships in Australian waters other than vessels under
500 gross tonnage on intrastate voyages;

* All Australian trading vessels proceeding on an overseas voyage;

» All Australian trading ships of 500 gross tonnage or more proceeding
on voyages in Australian waters.

Thisrealignment of jurisdiction over trading ships should improve the
clarity and effectiveness of safety regulation and this proposal generally
has the support of the shipping industry.”® However, this change does not
affect current jurisdictional arrangements with respect to Australian fishing
vessels, fishing fleet support vessels, pleasure craft, inland waterways
vessels, or offshore support vessels.

Environment Protection

In relation to environment protection, the OCS recognised the original
division of responsibilities in 1960 between the Commonwealth and States
in relation to ship-sourced marine pollution, when Australia became a

92 Submission No.39 National Bulk Commodities Group/Minerals Council of Australia; Submission
No. 6 Australian Chamber of Shipping

% Department of Transport and Regional Services and AMSA, June 2000, Review of the Navigation
Act 1912, Final Report, page 41
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party to the International Convention for the Prevention of Pollution of Sea
by Oil 1954. The convention had been given effect by enactment of
Commonwealth legislation that applied to Australian ships outside the
territorial sea and similar legislation passed by the States, which applied to
all shipswithin the territorial sea.

7.50 The current International Convention for the Prevention of Pollution from
Ships 1973/1978 (MARPOL) completely superseded the 1954
Convention. It went beyond oil pollution, with six annexes dealing with
all kinds of pollution from ships, including: oil, noxious liquids, harmful
packaged substances, sewage, air pollution and garbage, other than
dumping at sea. The aspects of MARPOL dealing with ship operations are
given effect by the Commonwealth principally through the Protection of
the Sea (Prevention of Pollution from Ships) Act 1983. The ship
construction and equipment aspects of MARPOL are given effect by the
Navigation Act 1912.

7.51 When originally enacted, the Protection of the Sea (Prevention of
Pollution from Ships) Act 1983 was applied by the Commonwealth in
accordance with the OCS division of powers so that the Act only applied
to Australian ships outside territorial waters. The States were expected to
enact complementary legislation. However, in 1986, the Act was amended
so that it applied also to the “sea near a State” unless the State law already
made provision giving effect to the Convention®. The phrase “seanear a
State” meansthe territorial sea of Australia adjacent to a State and the sea
on the landward side of the territorial sea adjacent to the State.

7.52 A similar arrangement applies in relation to the Protection of the Sea
(Powers of Intervention) Act 1981 which gives effect to the International
Convention relating to Intervention on the High Seas in Cases of Oil
Pollution Casualties 1969 (Intervention Convention). This allows coastal
Statesthat are parties to the Convention to take measures on the high seas
necessary to prevent, mitigate or eliminate grave and imminent danger to
their coastline or related interests from pollution or threat of pollution of
the sea by oil. The Protection of the Sea (Powers of Intervention) Act
1981 appliesto ships on the high seas and in the territorial sea. However,
it provides in section 5 that it is to be construed as being in addition to any
State law and is not in derogation or substitution for it.

7.53 Queensland has enacted the Transport Operations (Marine Pollution) Act
1995, which gives effect to MARPOL and the Intervention Convention in
Queensland’ s jurisdiction. The Act acknowledgesthat it is part of a
national scheme complementing the approach of the Commonwealth and
other States.™ Itsjurisdiction is limited to the coastal waters of the State
(iethefirst three nautical miles of the territorial sea and other State waters
subject to the ebb and flow of the tide). If pollution is discharged outside
coastal waters, but enters coastal waters, it is taken to have happened in

 Butler DA and Duncan WD, Maritime Law in Australia, 1992, Legal Books, Sydney.
% Section 3 Transport Operations (Marine Pollution) Act 1995
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coastal waters. Section 98 of the Transport Operations (Marine Pollution)
Act 1995 specifically deals with powers of intervention.

7.54 The Great Barrier Reef Marine Park Act 1975 also implements the
pollution discharge measures in MARPOL inrelation to vesselsin the
Great Barrier Reef Marine Park. It is an offence under the Act for a person
to intentionally or negligently discharge waste in the marine park without
permission. ‘Waste' has the same meaning as the types of pollution
defined in the Protection of the Sea (Prevention of Pollution from Ships)
Act 1973. %

7.55 Thereisthe potential for the three statutes, the Protection of the Sea
(Prevention of Pollution from Ships) Act 1973, Transport Operations
(Marine Pollution) Act 1995, and Great Barrier Reef Marine Park Act
1975, to apply to ships operating in the Great Barrier Reef Marine Park.
The interaction of these three statutes illustrates the complexities involved
with determining the application of Commonwealth and State laws
purporting to regulate the same situation.

7.56 Legal advice isto the effect that the “roll back” provision of the Protection
of the Sea (Prevention of Pollution from Ships) Act 1973, whereby it does
not apply to “sea near a State” when that State has enacted lawsto give
effect to MARPOL, would see this Commonwealth Act give way to the
Queensland Transport Operations (Marine Pollution) Act 1995’
However, there is potential for inconsistency between particular provisions
of the Queensland Act and provisions of the Great Barrier Reef Marine
Park Act 1975. The provisions in the Queensland Act therefore would be
invalid to the extent of such an inconsistency by virtue of section 109 of
the Constitution.

7.57 1t would be necessary, therefore, to examine each provision of the
Transport Operations (Marine Pollution) Act 1995 to determine which
was applicable to a particular incident and whether it was inconsistent with
the Great Barrier Reef Marine Park Act 1975, in which case the
Queensland Act would be invalid to the extent of any inconsistency.

Improving the regulatory regime applicable to shipping in the GBR

7.58 The Queensland Government’s submission to the review®® strongly
favoured the establishment of a seamless regulatory regime for the
maritime industry within the State. It maintains that Queensland Transport
has jurisdiction for the entire Queensland coast in regard to maritime
activity and it is practical and logical for asingle regulatory regime to
apply. The multi-agency approach is argued to be less cost effective and
causes confusion amongst industry.

% Section 38J, Great Barrier Reef Marine Park Act 1975
7 Advice from the Attorney-General’s Department of 1 September 1999
% Submission No. 49 Queensland Government page 8
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7.59

7.60

7.61

GBRMPA'’s submission to the review®® also referred to the potential for
overlap and ineffective use of resources flowing from a number of
agencies and varied legislation regulating shipping within the Great
Barrier Reef. It proposed development of athree-year rolling plan to
integrate the initiatives of all agencies involved in ship management and
provide strategic directions in relation to ship safety.

There also are other legislative changes that have been identified by the
review that would assist in the implementation of its recommended
measures. For instance, amendments are required to the Commonwealth
Fisheries Management Act 1991 and the Queensland Fisheries Act 1994 to
allow the release of fishing vessel data by the fisheries agencies to the Ship
Reporting System, as described in Chapter 5.

While it is recognised that there are complexities inherent in the Federal
system, the current situation with a multiplicity of laws, some covering the
same subject matter, causes confusion to the industry and further
complicates the discharge of legislative responsibilities by the main
regulatory agencies.

Recommendation 40

Thereview recommendsthat, aspart of the development of a
Shipping M anagement Plan, the main regulatory agencies should
examine the existing regulatory regimeto rationalise and simplify the
complex jurisdictional and legislative arrangements for regulating
shippingin the Great Barrier Reef region.

GAPSIN LEGISLATIVE POWERS

7.62

7.63

In the event of a shipping incident in the Great Barrier Reef region, the
main Commonwealth and Queensland legislation involved in responding
to the incident would be:

» Great Barrier Reef Marine Park Act 1975 administered by GBRMPA;

* Navigation Act 1912, the Protection of the Sea (Prevention of
Pollution from Ship) Act 1983, and the Protection of the Sea (Powers
of Intervention) Act, 1981 administered by AMSA;

» Transport Operations (Marine Safety) Act 1994 and the Transport
Operations (Marine Pollution) Act 1995 administered by QT.

Each agency has reviewed the legislation for which it has responsibility in
relation to the specific areas nominated in the review terms of reference.
The relevant provisions of each statute are summarised in the following
attachments:

» Attachment D: Legislative powersof intervention and detention;

» Attachment E: Legislative provisions on penalties and offences;

% Submission No. 30 Great Barrier Reef Marine Park Authority
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» Attachment F. Legislative powers of restitution and recovery of costs.

I ntervention and detention

7.64 The application of the various Commonwealth and State powers of
intervention and enforcement depends on a number of factors, including:

* Thelocation of the vessel at the time of the incident (high seas, EEZ,
territorial sea, or internal waters);

* Thetype of vessel (eg trading ship, fishing vessel, offshore vessel,
pleasure craft etc); and

» Thevessel’s intended voyage (overseas, interstate or intrastate).

7.65 Another determining factor asto the scope of powers s the threat of, or
actual, pollution as aresult of the shipping incident. Attachment G
summarises the existing provisions from each statute applying in the three
situations involving a shipping incident.

» wherethereisno oil spill or real risk of a spill;
» wherethereisareal likelihood of an oil spill; and

» where an il spill has occurred

7.66 The response to the grounding of Bunga Teratai Satu identified differences
in the scope of agencies powersin dealing with this type of incident. For
instance, the Navigation Act 1912 was found to have provisions only
dealing with collisions, which were inapplicable in the situation of a ship
grounding.

7.67 The Commonwealth has extensive powersto take action in combating
ship-sourced pollution from oil, chemicals and sewerage, but where there
is a shipping incident with no real threat of pollution, the power to
intervene is less certain.

7.68 Therewould appear to be gapsin legislative powers in these two instances
where amendment to legislation should be considered to ensure
appropriate powers are available to meet the different situations
encountered in a shipping incident or threat of pollution. During the
review, GBRMPA took action to close the gap in relation to the Great
Barrier Reef Marine Park Act, 1975 by enacting a number of new
provisions, for instance, making an offence to operate avessel negligently
in the marine park.

Penalties and Offences

7.69 GBRMPA also hastaken action to introduce new offences and increase
penalties under the Great Barrier Reef Marine Park Act 1975, which apply
to ships when within the boundary of the marine park. These included the
introduction of new provisions to make it an offence if:
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» A person uses or enters a zone for a purpose other than a purpose
permitted under the relevant Zoning Plan. This provision imposes
strict liability;

» A ship operatesin azone where a ship is not permitted to be operated
under the relevant Zoning Plan. This is atwo-tiered offence where the
first tier provides for a maximum penalty of $1.1 million and the
second tier imposes strict liability;

* A ship operatesin a zone without permission of GBRMPA where such
permission is required under the relevant Zoning Plan. Thisisatwo-
tiered offence where the first tier provides for a maximum penalty of
$1.1 million and the second tier imposes strict liability;

* A person operates a ship contrary to the conditions of a permission,
with the maximum penalty being $1.1 million.

* A person negligently operates avessel in the Great Barrier Reef
Marine Park in circumstances where that operation resultsin, or is
likely to result in, damage to the Marine Park. Thisisatwo-tiered
offence where the first tier provides for a maximum penalty of
$1.1 million and the second tier imposes strict liability;

7.70  Thereport of the review of the Navigation Act 1912 recommended
revision of offence and penalty provisionsin the Act to reflect its
recommended adoption of a performance-based regulatory approach. It
also observed that many offence provisions did not reflect contemporary
approachesto legislative drafting. The Act was found to have a limited
number of enforcement options (detaining a ship, suspending a certificate
of licence or prosecuting a breach of the Act.).*®

7.71 Thereview concurs that the Act’s offences and penalties should be revised
consistent with the Criminal Code and Crimes Act 1914 and the range of
offences updated with the modern performance-based regulatory approach.

Restitution and Recovery of Costs

7.72 Thereare provisions in Commonwealth and Queensland legislation for
recovery of costs and rehabilitation expenses in the case of actual
pollution, and to cover costs and expenses incurred in preventing or
mitigating pollution. However, recovery options for offences short of
actual or threatened pollution are limited.

7.73 The State or Commonwealth authorities may be able to take civil action to
recover costs and the expenses of rehabilitation in the event of non-
pollution damage but this does not appear to be covered in legislation.

7.74 GBRMPA considersthat provisions currently in the Great Barrier Reef
Marine Park Act 1975 in relation to restoration of the environment should
include long term monitoring of the marine environment following a

100 Department of Transport and Regiona Services and AMSA, June 2000, Review of the Navigation
Act 1912, Final Report, pages 177 and 178
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1.75

shipping incident. The cogts for such monitoring should be recoverable
from the responsible party, who has been convicted of an offence against
the Act.

The Transport Operations (Marine Pollution) Act 1995 does not provide a
regime where punitive damages can be awarded when there is no
discharge of a pollutant, or if a pollutant is not one recognised by the Act
or MARPOL. An actual discharge is an element of an offence under the
Act. In such situations recourse may be needed to other legislation.

Recommendation 41
The review recommendsthat, aspart of the proposed Shipping
M anagement Plan, the main regulatory agencies should bring forward

coordinated proposalsto improve powers of intervention, restitution
and recovery of costs, offences and penalties.
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ABBREVIATIONS

AlIS
AMSA
ATSB
DGPS
DNV
ECDIS
ENC
GBR
GBRMP
GBRMPA
GMDSS
GPS

IMO
LOA
MARPOL

MEHRA
MO
MI1U
OCSs
PSC
PSSA
QT

RAN
SIDSS
SOLAS
SRS
UNCLOS
VHF
VMS
VTS

Automatic ldentification System

Australian Maritime Safety Authority

Australian Transport Safety Bureau

Differential Global Positioning System

Det Norske Veritas

Electronic Chart Display and Information System
Electronic Navigation Chart

Great Barrier Reef

Great Barrier Reef Marine Park

Great Barrier Reef Marine Park Authority

Global Maritime Distress and Safety System
Global Positioning System

International Maritime Organisation

Length Overall

International Convention for the Prevention of Pollution from Ships
1973 and Protocol 1978

Marine Environment High Risk Area

Marine Order

Marine Incident Investigation Unit

Offshore Constitutional Settlement

Port State Control

Particularly Sensitive Sea Area

Queensland Transport

Royal Australian Navy

Ship Inspection Decision Support System
International Convention on the Safety of Life at Sea 1974
Ship Reporting System

United Nations Convention on the Law of the Sea
Very High Frequency

Vessel Management System (Fisheries)

Vessel Traffic Service
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ATTACHMENT A

TERMS OF REFERENCE

The review isto provide strategies to address the legal, technical, operational,
commercial and indigenous issues involved with implementing the following
initiatives to enhance ship safety and marine environment protection in the waters of
the Great Barrier Reef region:

«  Extending the compulsory pilotage area along the Inner Shipping Routeto
improve ship safety and reduce the risk of ship sourced pollution taking into
account the availability of skilled pilots and the possible impact of any changes on
fatigue management;

« Advancing the introduction of technological developmentsto track and monitor
shipping operations in the Reef;

« Enhancing existing ship routeing, traffic management and emergency response
arrangements,

« Congtraining certain types of ships from operation in the inner Reef, or adjacent to
the Reef, having regard to the ship’s condition, operational status and nature of its
cargo;

« Improving legislative powers of intervention and enforcement, heightening the
level of offences and penalties, and ordering restitution, to the maximum extent
possible under international law.

The review isto present an interim report to the Minister for Transport and Regional
Services by 15 December 2000 which is to include the review’ s recommended
strategy to implement the extension of the compulsory pilotage area and progress in
considering introduction of the other initiatives. A final report isto be presented by
29 June 2001 providing recommended strategies for carrying forward the other
initiatives.'*

101 The Minister for Transport and Regional Services subsequently agreed to an extension of the
reporting date to the end of July 2001 to alow for further consultations with indigenous communities
in northern Queendand.
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ATTACHMENT B

PERSONS AND ORGANISATIONS MAKING SUBMISSIONS

©CoNoO~WNE

ASP Ship Management

ATSIC Cairns Regiona Council/North Qld Land Council
ATSIC Queendand Land and Sea Policy Group

ATSIC Townsville Regional Council

AUSLIG (Australian Surveying and Land Information Group)
Australian Chamber of Shipping Ltd

Australian Customs Service

Australian Defence Force — Chief of Navy

Australian Hydrographic Office

Australian Maritime College

Australian Marine Conservation Society

Australian Marine Pilots Association

Australian Reef Pilots Pty Ltd

Australian Shipowners Association

Captain Cook Cruises NSW Pty Ltd

Carney, Mr CW

Central Queendand Land Council Aboriginal Corporation
Commonwealth Department of Industry Science and Resources
Coral Sea Shipping Lines

Corrie, Mr Shaun

Dalrymple Bay Coal Terminal Pty Ltd

Duelberg, Capt Reini (Coasta Pilot)

Edgcome-Lucas, Capt J- (Coastal Rilot)

Environment Australia

Every Capt Mark (Coastal Pilot)

Foley Capt John (Coastal Pilot)

Ferriby Group of Companies Pty Ltd

Gladstone Economic and Industry Devel opment Board
Gladstone Port Authority

Great Barrier Reef Marine Park Authority

Hart, Capt R (Coastal Pilot)

Holmes, Capt G. (Coastal Rilot)

Hydro Pilots Australia Pty Ltd

Jardine Shipping Pty Ltd

Kingfisher Unmanned Aviation Systems Aust Pty Ltd
Low Isles Preservation Society Inc

Meridian Marine Services Pty Ltd

MIM Holdings Limited

National Bulk Commodities Group/Mineras Council of Australia
North Queensland Conservation Council Inc

North Queensland Land Council Aboriginal Corporation
OMA Internationa Consultants (Capt Sean O’ Mahony)
Perrott Salvage and Construction Pty Ltd

Ports Corporation of Queensland

Prout, Ms Shirley

Queendand Alumina Limited

Queendland Department of Primary Industries
Queensand Department of Tourism, Racing and Fair Trading
Queend and Government

Queensland Mining Council

Queend and Ports Association

Richardson, David (Coastal Pilot)

Rio Tinto Shipping Pty Ltd

Sea Freight Council of Queendand

Sea Pilots Queendand
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56.
57.
58.
59.
60.
61.
62.
63.

65.

Sea Swift Pty Ltd

Small, Capt Peter (Coastal Pilot)

Stockings, Capt Peter (Coastal Pilot)

Torres Pilots Pty Ltd

Torres Shire Council

Torres Strait Prawn Entitlement Holders Association Inc
Tourism Task Force Ltd

Tyrrell, Mr Greg

United Salvage Pty Ltd

World Wide Fund for Nature



ATTACHMENT C

MARINE INCIDENTS IN GREAT BARRIER REEF AND TORRES STRAIT 1985-2000

NAME OF SHIP

TNT Alltrans

River Boyne/fv Babirusa
Iron Cumberland/fv Saltfjord
Maritime Gardenia

fv Dhikarr/Cape Moreton
Mobil Endeavour

Alam Indah

Ruca Challenge

River Embley

Leichhardt

Pacific Ace

Spartan 11/fv unknown
Adde

Caraka Jaya Niaga 3
Pioneer Tween/fv Elizabeth
Gulf Tide

Jin Shan Hai/fv Kekenni
Jovian Loop

Khudozhik |oganson/fv Zodiac
TNT Carpentaria
Fareadt/fv Ronda Lene

ET Ocean 2

Cape Moreton

Darya Kamd

FLAG
Australia
Australia
Hong Kong*
Liberia
AustralialAustralia
Liberia
Liberia
Cyprus
Australia
Australia
Panama
Panama
Denmark
Indonesia
Liberia
Australia
China
Panama
Russia
Australia
Bahamas
Singapore
Australia
Hong Kong

INCIDENT
TYPE
Grounding
Collision
Collision
Grounding
Collision
Grounding
Grounding
Grounding
Grounding
Grounding
Grounding
Callision
Grounding
Grounding
Collision
Grounding
Collision
Grounding
Collision
Grounding
Collision
Grounding
Grounding
Grounding

DATE

Mar-85
Jun-85
Jun-85
Aug-85
Jun-86
Jul-86
Sep-86
Apr-87
May-87
Dec-87
Aug-88
Jan-89
Jun-89
Apr-90
Aug-90
Jan-91
Jun-91
Sep-91
Sep-91
Oct-91
Dec-92
Jun-93
Mar-93
Mar-93
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LOCATION
Lady Musgrave Is
Barrow Idand
Princess Charlotte
Alert Patches
Cape Cleveland
Alert Patches
Chapman Reef
Piper Reef

Alert Patches
Endeavour Strait
Waterwitch Reef
Ed Reef

Heath Reef

Sth Warden Reef
Unison Reef
Endeavour Strait
Sthof Low Ide
Unison Reef

Off Cairns
Harrison Reef
Middle Reef
Sunk Reef

Mid Reef
Hammond Rock

SHIPLENGTH SHIP TYPE/CARGO

189
255
190
128
74
171
142
80
255
64
154

89
98
145
56
176
107
169
225
144
60
74
188

Bulk/Alumina
Bulk/Bauxite
Bulk/Ballast
Bulk/Wheat
Fish/Light Tender
Tanker/Oil
Cargo/Generd
Bulk/Pot Nitrate
Bulk/Bauxite
Ro/Ro

Bulk
Supply/300m Tow
Livestock/Livestock
Cargo/Ballast
Cargo/Generd
Mother Ship/Qil
Bulk/Alumina
Tanker/Tallow
Container/Container
Bulk/Alumina
Bulk/Cod
Supply/Nil

Light Tender/Nil
Bulk/Coal

PILOT
No
Yes
Yes
No
No
No
No
No
Yes
No
No
No
No
No
No
No
No
Yes
No
Yes
Yes
No
No
Yes



ATTACHMENT C (continued)

MARINE INCIDENTSIN GREAT BARRIER REEF/TORRES STRAIT FROM 1985-2000

INCIDENT
NAME OF SHIP FLAG TYPE
Cape Grafton Austraia Grounding
M Nuri Cerrahoglu Turkey Grounding
Carola Germany Grounding
Svendborg Guardian Danish Grounding
River Embley/fv Bronzewing Australiag/Australia Coallision
Peacock Panama Grounding
fv Galaxy/Alam Tenggirri AustraligdMalaya Coallision
fv Nimbus/Maersk Tapah Australia/Singapore Coallision
fv Moonshot/Gumbet Australia/Turkey Coallision
River Embley/HMAS Fremantle Australia/Australia Collision
Thebes Egypt Grounding
Dakshineshwar India Grounding
No | Amber Singapore Grounding
New Reach Panama Grounding
Silver Bin/fv Chinderah Star Liberia Collision
Bunga Teratai Satu Malaysia Grounding
* Vessdl registered in Honk Kong but had Australian Master and crew

fv Fishing vessedl

DATE

Jun-94
Nov-94
Mar-95
Jun-95
Jul-96
Jul-96
Sep-96
Nov-96
Dec-96
Mar-97
Jun-97
Jul-97
Nov-97
May-99
Mar-00
Nov-00
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LOCATION

Dent Island 74
Larpent Bank 249
Sth Ledge Reef 158
Murdering Point 78
Fitzroy Island 255/17
Piper Reef 125
High Peak Is 145
Satellite Reef 226
Off Townsville 225
Heath Reef 225/42
Larpent Bank 188
Wednesday Island 189
Larpent Bank

Heath Reef

Off Cape Direction

Sudbury Reef

SHIPLENGTH SHIP TYPE/CARGO

Light Tender/Nil
Bulk/Coal
Containers
Containers
Ballast
Ballast
Concentrate
Coal
Ballast
Bauxite
Light
Coal
Containers
Bulk
Bulk
Containers

PILOT

No
Yes
No
No
No
Yes
No
Yes
No
Yes
Yes
Yes
Yes
Yes
Yes
No



ATTACHMENT D

LEGISLATIVE POWERS OF INTERVENTION AND ENFORCEMENT

Great Barrier Reef Marine Park Act 1975
I ntervention

1 Under the “ Access in Special Circumstance” provisions of the Zoning Plans
for the Cairns Section, the Central Section, and the Mackay/Capricorn Section
of the Great Barrier Reef Marine Park, removal of avessel that iswrecked,
stranded, sunk or abandoned must only be done after notification to GBRMPA
and subject to any directions that GBRMPA may impose, as are reasonably
necessary for the conservation, protection and preservation of the Marine Park.

2. Section 38D of the Act provides that where, under a zoning plan, a zone may
only be used or entered for a particular purpose except after notification to
GBRMPA, a person must not intentionally or negligently use or enter the zone
for that purpose unless the person has notified GBRMPA that the person
proposes to use or enter the zone for that purpose. A contravention of this
provision attracts a maximum penalty of 200 penalty units ($22,000) for a
natural person and 1,000 penalty units ($110,000) for a body corporate.

3. Sub-regulation 7(1) of the Great Barrier Reef Marine Park Regulations 1983
provides that where a person notifies GBRMPA in accordance with section
38D of the Act that the person proposes to use or enter a zone, GBRMPA may
give adirection to the person:

» that isinrespect of the person’s use of, or entry to, the zone; and
» that isreasonably necessary for the protection or preservation of the
Marine Park or property or things in the Marine Park; and
» that does not require the person to remove avessel etc that isin the Marine
Park.
4, A direction given under sub-regulation 7(1) is declared to be adirection to
which section 38E of the Act applies (sub-regulation 7(2)).

5. Section 38E provides that a person must not intentionally or negligently
contravene a direction given to a person by GBRMPA under the Regulations,
being a direction:

» that isdeclared by the Regulations to be a direction to which this section
applies;

» that isinrespect of the person’s use of, or entry to, a zone;

» that isreasonably necessary for the protection or preservation of the
Marine Park or property or things in the Marine Park; and

» that does not require the person to remove avessel etc that isin the Marine
Park.
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10.

11.

A contravention of this provision attracts a maximum penalty of 200 penalty
units for a natural person ($22,000) and 1,000 penalty units ($110,000) for a
body corporate.

For consistency with the “ Access in Special Circumstance” provisions of the
various zoning plans, GBRMPA proposes that paragraph 7(1)(b) of the
Regulations and sub-section 38E(c) of the Act should include the word
“conservation”; that is, “reasonably necessary for the conservation, protection,
or preservation of the Marine Park”. In addition, Section 38D and section 38E
of the Act are proposed to be revised with a view to increasing the maximum
penalties payable under these provisions to the maximum extent possible
under Commonwealth Criminal Law Policy.

Regulation 39 provides that GBRMPA may order “the responsible person’
(which is broadly defined in sub-regulation 39(6)) to remove property of the
kind referred to in paragraph 38H(b) if the property is abandoned, sunk, or
wrecked. Section 38H provides that a person must not intentionally or
negligently contravene an order requiring the removal of avessel that isin the
Marine Park. Contravention of section 38H attracts a maximum penalty of
200 penalty units ($22,000) for anatural person and 1,000 penalty units
($110,000) for a body corporate (subsection 4B(3) of the Crimes Act 1914).

GBRMPA proposes that section 38H of the Act should be revised with a view
to increasing the maximum penalties payable under this provision to the
maximum extent possible under Commonwealth Criminal Law Policy.

Section 38J of the Act is an offence provision in instances where waste is
discharged in the Marine Park. Contravention of section 38J attracts a
maximum penalty of 2000 penalty units ($22,000) for an individual and
10,000 penalty units ($1.1 million) for a body corporate. This provision also
imposes strict liability. Sub-section 38J(5) provides exceptionsto the
provision in circumstances where:

» thedischarge was for the purpose of securing the safety of a vessel or for
the purpose of saving life at sea; or

* thedischarge:

» was for the purpose of combating specific incidents of pollution in order to
minimise the damage from pollution; and

* it was approved by a prescribed officer.

The term “prescribed officer” has the same meaning as in sub-section 3(2) of
the Protection of the Sea (Prevention of Pollution from Ships) Act 1983 but
includes a person declared by the regulations to be a prescribed officer for the
purpose of the section (sub-section 38)(7)). Prescribed officers with authority
to approve the use of dispersants etc in the Marine Park, are declared under
regulation 5A.
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12.

13.

14.

15.

Detention

The Great Barrier Reef Marine Park Act 1975 does not provide for detention
of avessel although it does provide for seizure of a vessel. Because of the
Commonwealth’s potential liability for compensation where a prosecution is
not successful, GBRMPA isreluctant to use these seizure powersor & least is
reluctant to seize a vehicle for more than seven days (see sub-section 47(3)).

An *“inspector” (see sections 43 & 44) may seize any vessel that he or she
reasonably believes to have been used or otherwise involved in the
commission of an offence against the Act and may retain it until the expiration
of 60 days after the seizure or, if a prosecution of an offence in the
commission of which the vessel may have been used or otherwise involved is
instituted within that period, until the prosecution isterminated (sub-section
47(2)).

By virtue of sub-section 47(3), where avessel is seized and retained for a
period exceeding 7 days and such vessel was not used or otherwise involved in
the commission of an offence, any person who has suffered loss or damage by
reason of the seizure is entitled to reasonable compensation.

I nspectors appointed by GBRMPA (section 43) or by force of section 44 are
members of the Australian Federal Police, have arange of powersto assist
with the investigation of suspected contraventions of the Act (sections 45A,
46, 46A, 46B, 46C, 46D, 47, 47A, 47B, 48, 48AA, 48AB, and 48A).

Navigation Act 1912

16.

17.

I ntervention

The Navigation Act 1912 provides for a broad regulation-making power

including the imposition of penalties in respect of collisions (ss.258 and 425)

which includes:

» measures to be observed for the prevention of collisions (s.258(1)); and

» provision for giving effect to the Convention on the International
Regulations for Preventing Collisions at Sea, 1972 (the Collision
Regulations) (s.258(2)).

“Collision” is not defined in the Act or the IMO Collision Regulations. Legal

advice indicates that it is unlikely that a grounding of a vessel can be

considered to be a*“collision” and therefore the Act makes no provision for

intervention to a ship grounding incident.

The offence provisions have low penalties, for example, under the Collision
Regulations,
“(a) if the offender isanatural person—by a fine not exceeding $10,000 or
imprisonment for a period not exceeding 2 years, or both; or

(b) if the offender is abody corporate—by a fine not exceeding $20,000.”
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18.

19.

Detention

The Act provides for the detention of unseaworthy and standard ships (section
210(1)). Section 207 defines a seaworthy ship as being “in afit state asto the
condition of its hull and equipment, boilers and machinery, stowage of ballast
or cargo, number and qualifications of crew including officers and in every
respect, to encounter the ordinary perils of the voyage entered upon.” This
power isrelevant where avessel involved in an incident is unseaworthy but is
not expressly directed at addressing maritime pollution incidents.

Where a ship is detained under a provision of Part IV (Ships and Shipping) of
the Navigation Act under certain circumstances the owner of the ship is liable
to pay AMSA the cogs of and incidental to the detention and survey of the
ship and those codts are recoverable by AMSA (s.211).

Protection of the Sea (Prevention of Pollution from Ships) Act 1983

20.

21.

I ntervention

The Protection of the Sea (Prevention of Pollution from Ships) Act 1983
applies in circumstances where actual pollution has occurred and provides no
powersto intervene prior to apollution incident.

Detention

The Act provides for the detention of a foreign ship if:

» theshipisvoluntarily at a port and there are clear grounds for believing
that a pollution breach has occurred as a result of acts or omissionsin
relation to the ship in the territorial sea or the EEZ; or

» theshipisintheterritorial sea and there are clear grounds for believing
that a pollution breach has occurred as a result of acts or omissionsin
relation to the ship while navigating in the territorial sea; or

» theshipisintheterritorial seaor the EEZ and there is clear objective
evidence that:

0] apollution breach has occurred as aresult of acts or omissions
inrelation to the ship in the EEZ; and
(i) the actions resulted in a discharge from the ship that has caused

or threatens to cause major damage to the coastline of Australia, to
related interests of Australia, or to any resources of the territorial sea
or the exclusive also provides conditions for immediate release and
for security.

Protection of the Sea (Powers of Intervention) Act, 1981

22.

I ntervention
The Protection of the Sea (Powers of Intervention) Act (s. 10) provides AMSA

with powers of intervention in the case of any ship in the Australian coastal
sea. The power in section 10 extends also to any ship in internal waters which
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23.

24.

25.

26.

27.

comes under the Commonwealth’s powers under the Navigation Act 1912 and
to any Australian ship on the high seas.

The power of intervention may be exercised where oil or a noxious substance
is escaping, or has escaped, from a ship or AMSA is satisfied that oil or a
noxious substance is likely to escape from aship. The intervention power may
be exercised to prevent or reduce the extent of pollution and damage from oil
or anoxious substance to Australian waters, any part of the Australian coast or
any Australian reef (s.10(2)).

The Protection of the Sea (Powers of Intervention) Act 1981 empowers AMSA
to take action under the following circumstances:

on the high seas, where there is a grave or imminent threat to the coastline
of Australia, or to the related interests of Australia, from pollution or threat
of pollution of the sea by oil or other substances which may reasonably be
expected to result in major harmful consequences (ss.8 and 9); and

inthe Australian coastal sea (ie the Australian territorial sea), or in relation
to any Australian ship on the high seas, where oil or a noxious substance is
escaping or has escaped or where AMSA is satisfied that such a substance

is likely to escape from such a ship (s.10).

The power extends to such measures as AMSA considers necessary” (s.10(2)).
The measures that AMSA may take are wide-ranging and listed non-

exhaustively (s.10(3)). The Act provides for an offence of contravention or
non-compliance with adirection under the Act, with a penalty not exceeding,
in the case of a person $20,000; and in the case of a body corporate $50,000.

The Minister and AMSA “shall” exercise their powers under section 10 in
accordance with principles set down ins.10(4). These principles state, inter
alia, that measures taken under the Act shall not unnecessarily interfere with
the rights and interests of other countries, and of any persons, likely to be
affected by the measures (s.10(4)(d)).

Detention
The Act does not provide explicitly for a detention power but does provide

that AMSA may “take over control of the ship or part of the ship” inthe
circumstances set out in Section 10 of the Act.

QUEENSLAND LEGISLATION

Transport Operations (M arine Pollution) Act 1994

28.

I ntervention

The Transport Operations (Marine Pollution) Act 1994 contains emergency
powersin Part 12 Division 6.
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29.

30.

31

32.

33.

35.

» to discharges from ships that happen, or are taken to happen, in the first
three nautical miles of the territorial sea (ie Queensland coastal waters)
(s.11(3)); and

» tothedischarge or probable discharge of pollutant (s.92), with pollutant
defined as a harmful substance under the MARPOL definition, and
includes oil.

The Act gates that Queensland has the principal responsibility for directing
and coordinating the response to a discharge or probable discharge of pollutant
into costal waters (s.93(2)). The Queensland Minister for Transport may by
emergency declaration overrule alocal law (se.94).

The Act provides for extensive powers for an authorised officer appointed
under the Act (s.95(1)), provided that the authorised officer is satisfied on
reasonable grounds that:

» adischarge of pollutant into coastal waters has happened, or is likely to
happen; and

e urgent action is necessary to prevent or minimise the discharge and its
effect on Queensland’ s marine and coastal environment.

The authorised officer’s wide range of powersis set out non-exhaustively in
s.95. These include directing any person to take stated action within a stated
period of time or taking action “to remove, destroy or disperse a discharged
pollutant” (s.95(3)(a)).

The Queensland powers of intervention are set out in Part 12 Division 7 of the
Act. The power of intervention appliesif: “the chief executive (of
Queensland Transport) is satisfied, following a maritime casualty or acts
related to a maritime casualty, that there is grave and imminent danger to the
Queensland coastline, or to related Queensland interests, from the discharge or
threat of discharge of pollutant into coastal waters that may reasonably be
expected to result in major harmful consequences’ (s.98). A maritime
casualty includes “a collision of ships, stranding or other incident of
navigation” (s.97).

The Queensland Minister for Transport and Chief Executive of Queensland
Transport must satisfy certain conditions in relation to the exercise of power
under section 98 (subsection 98(5 )) but some of these conditions do not apply
if the power to intervene must be exercised urgently (s.100.(1).

Detention

Both the Transport Operations (Marine Safety) Act 1994 and the Transport
Operations (Marine Pollution) Act 1995 include the power to detain ships.

The Transport Operations (Marine Pollution) Act 1995 provides that an
inspector may seize a ship: “if the inspector believes, on reasonable grounds,
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36.

37.

the ... ship ... is evidence of the commission of an offence” against the Act
(s.168). An offence against the Act includes causing a ship to be operated
unsafely (s.3). The procedures to be followed after a ship is seized under this
provision, including conditions for its return, are set out in s.170.

The Act also makes provision for aregulation providing that a ship may also
be detained if a penalty payable by the owner or master has not been paid
(s.216 (1)(b)). The Transport Operations (Marine Safety) Regulation 1995
does not appear to contain such a Regulation.

The Transport Operations (Marine Pollution) Act provides for a power to
detain a ship “if the officer has clear grounds for believing a discharge offence
has happened because of acts or omissions in relation to the ship in coasta
waters’ (s.84). A “discharge offence’ for the purposes of this Section isan
actual discharge (s. 84(6)) except in the case of oil residues where a*“discharge
offence” is committed “if any oil residues that cannot be discharged from a
ship without contravening section 26(1) [a discharge] are not retained on board
the ship while the ship is in coastal waters’.
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ATTACHMENT E

LEGISLATIVE PENALTIESAND OFFENCES

Commonwealth Legislation

Navigation Act 1912

1 The Navigation Act 1912 provides, in respect of collisions, for aregulation-
making power which extends to the high seas and the territorial sea of
Australia (s.258(2A)). It provides for penalties under the Regulations as
follows (s.258(7)):

“(@ if the offender isanatural person—nby a fine not exceeding $10,000 or
imprisonment for a period not exceeding 2 years, or both; or
(b) if the offender is abody corporate—by afine not exceeding $20,000.”

2. The Navigation Act 1912 does not provide for any other relevant penalties.
There is no provision in the Navigation Act 1912 that covers the grounding of
vessel or the negligent operation of avessel within the Commonwealth’s
jurisdiction.

Protection of the Sea (Powers of Intervention) Act 1981

3. The Protection of the Sea (Powers of Intervention) Act 1981 provides for an
offence of contravention or non-compliance with a direction under the Act,
with a penalty not exceeding, in the case of a person $20,000; and in the case
of a body corporate $50,000.

Protection of the Sea (Prevention of Pollution from Ships) Act 1983

4, The Protection of the Sea (Prevention of Pollution from Ships) Act 1983
provides for penalties for the principal offences under the Act (i.e. actua
discharges) of a fine on a person not exceeding $20,000 or on a body corporate
not exceeding $100,000 (s.28(4)). The Act provides for penalties for lesser
offences (eg refusing to disclose information to an inspector) of fines not
exceeding $8,000 for a person or $40,000 for a body corporate (s.28(3)).

5. The Act also provides aregulation-making power (s.33) prescribing penalties,
not exceeding:
“(i)  inthe case of an individual—a fine of $2,000 or imprisonment for one
year; or
(i) in the case of a body corporate—a fine of $5,000;
for a contravention of, or failure to comply with, a provision of the regulations
or of any of the orders made under section 34 [providing for the making of
orders under the Act].”

6. The only relevant Regulation provides for a penalty of 20 penalty units or (for
a body corporate) 50 penalty units for the contravention of a provision of an
order made under Section 34 of the Act that is expressed to be a penal
provision.
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Great Barrier Reef Marine Park Act 1975

The Great Barrier Reef Marine Park Act 1975 provides that if by use of a
vessel, aircraft or platform, an offence is committed against section 38J and a
"responsible person” knew, or had reasonable grounds to suspect, the the
vessel, aircraft or platform would be used in committing the offence and did
not take reasonable steps to prevent the use of the vessel, aircraft or platform
in committing the offence, is guilty of an indictable offence punishable on
conviction by a fine of not more than 2000 penalty units(38L). A "responsible
person” includes the master, the person in charge of the vessel, the owner, co-
owner or the operator of the vessel (38L). During the review penalties for
intention or negligent discharge of waste were increased to $1.1 million under
section 38J.

During the period of the review, a number of initiatives were implemented to
improve the offence provisions under the Great Barrier Reef Marine Park Act
1975, including introduction of new provisions to prohibit:

» A personto useor enter azone for apurpose other than a purpose
permitted under the relevant Zoning Plan. This is provision imposes strict
liability;

» A shipto operating in a zone where a ship is not permitted to be operated
under the relevant Zoning Plan. Thisis atwo-tiered offence where the
first tier provides for a maximum penalty of $1.1 million and the second
tier imposing strict liability;

» A ship operating in a Zone without permission of GBRMPA where such
permission is required under the relevant Zoning Plan. Thisisatwo-tiered
offence where the first tier provides for a maximum penalty of $1.1 million
and the second tier imposing strict liability;

» A person operating a ship contrary to the conditions of a permission.
Maximum penalty being $1.1 million.

» A personto negligently operating avessel in the Great Barrier Reef
Marine Park in circumstances where that operation resultsin, or islikely to
result in, damage to the Marine Park. Thisisatwo-tiered offence where
the first tier provides for a maximum penalty of $1.1 million and the
second tier imposing strict liability;

Queendand legislation

0.

10.

The Transport Operations (Marine Safety) Act 1995 provides for a penalty of
300 penalty units or imprisonment for one year for a person involved in a
ship’s operation who causes a ship to be operated unsafely (section 43(1)).

The Transport Operations (Marine Pollution) Act 1995 provides for penalties
of a maximum of 3,500 penalty points for the discharge of oil, noxious liquid
substances and harmful substances (ss.26(1), 35(1) and 42.(1). It provides for
defences that the discharge did not result from intentional damage and all
reasonable precautions were taken to prevent or minimise the discharge of the
relevant pollutant. The Act also provides for lesser penalties for the discharge
of sewage and garbage (ss.47(1) and 55(1)).
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11.

12.

Under the Penalties and Sentences Act 1992 (Queendand), the court may
impose both a fine and imprisonment where an Act provides for either afine
or imprisonment, and the court may impose on a body corporate afine of five
times the maximum fine which could be imposed on an individual.

The Marine Parks Regulations 1990 provide that a person must not discharge
any waste in aMarine Park (s.20) or without permission abandon any vessel in
aMarine Park (s.24). The penalty for contravening or failing to comply with
these or other provisions of the Regulations is 100 penalty points (s.42).
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ATTACHMENT F

LEGISLATIVE POWERS OF RESTITUTION AND RECOVERY OF
COSTS

Queendland L egislation
Transport Operations (Marine Safety) Act

1 The Transport Operations (Marine Pollution) Act provides that the State or a
port authority may recover discharge expenses as adebt (s.122). Discharge
expenses are defined in s.111, including
» Thereasonable expenses incurred by the State or a port authority in
rehabilitation or restoring Queensland’s marine and coastal environment
(s.111(a)(iv); and

» Thereasonable costs and expenses of exercise of emergency or
intervention powers under Part 12 Divisions 6 and 7 of the Act
(s.111(a)(Vv).

2. The Chief Executive of Queensland Transport must release a detained ship if a
security or guarantee is given to cover the State' s discharge expenses and/or
the port authority’ s discharge expenses, the likely penalty for the discharge
offence, and interest on the discharge expenses (s.113).

3. The Act also provides for a court
» toorder aperson to pay the State or a port authority the amount they could
have recovered under s.122; and
» totake ated action to rehabilitate or restore Queensland’ s marine and
coastal environment (s.127).

Commonwealth Legislation
Navigation Act 1912

4, The Navigation Act 1912 provides that, where a ship is detained under a
provision of Part IV (Ships and Shipping), in certain circumstances the owner
of the ship isliable to pay AMSA the costs of and incidental to the detention
and survey of the ship and those costs are recoverable by AMSA (s.211).

Protection of the Sea (Pollution from Ships) Act 1983

5. The Protection of the Sea (Pollution from Ships) Act 1983 provides that where
AMSA has detained a ship, it must release it if security is provided equivalent
to the maximum amount of all penalties, other amounts of money, costs and
expenses that could be payable by the master and owner of the ship in respect
of the pollution breach (s.27A(4)). There does not appear to be an explicit
provision of the Act allowing for recovery but the reference to “costs and
expenses’ would cover a court order for recovery of costs.
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13.

14.

15.

16.

Protection of the Sea (Civil Liability) Act 1981

The Protection of the Sea (Civil Liability) Act 1981 implements the
International Convention on Civil Liability for Oil Pollution Damage. The
Act provides for the recovery of compensation in the event in the event of oil
pollution damage (s.9), including recovery of loss by AMSA suffered or
incurred in preventing or mitigating pollution damage (s.22A). The Act also
provides for penalties in the case of failure to carry insurance certificates
(Section 15). The amounts recoverable are limited by the terms of the
Convention which, inter alia, sate that:

» The Convention applies exclusively to pollution damage caused on the
territory or territorial sea of a Contracting State and to preventive measures
taken to prevent or minimise such damage (Article Il)

» Theliability of the owner of a ship is limited in respect of any one incident
to 210 million francs (the franc is a specified gold unit) (Article V)

» Any claim against the owner has to be met from the specified amount
(Article V).

Great Barrier Reef Marine Park Act 1975

The Great Barrier Reef Marine Park Act 1975 provides for restoration of the

environment, where the Commonwealth Minister for the Environment and

Heritage (or his’her delegate — sub-section 61A(3)) believes that an act or

omission constitutes an offence against the GBRMP Act, the Minister may

cause to be taken such steps as the Minister thinks proper:

» torepair or remedy any condition arising from that act or omission;

* to mitigate any damage arising from that act or omission; or

* to prevent any damage likely to arise from that act or omission
(sub-section 61A(1)).

The term “mitigate”, in relation to damage, includes prevent further damage

(sub-section 3(1)).

Where the Minister believes that an act or omission constitutes an offence
against section 38H (that is, where a person upon whom an order for removal
has been served intentionally or negligently contravenes an order relating to
the removal of avessel), the Minister may cause to be taken such steps asthe
Minister thinks proper:
* toremovethat vessel;
* torepair or remedy any condition arising from that removal;
* to mitigate any damage arising from that removal; or
* to prevent any damage likely to arise from that removal

(sub-section 61A(2)).

Section 38H provides that a person must not intentionally or negligently
contravene an order requiring the removal of a vessel that isin the Marine
Park. Regulation 39 provides that the Authority may order “the responsible
person” (which is broadly defined in sub-regulation 39(6)) to remove property
of the kind referred to in paragraph 38H(b) if the property is abandoned, sunk,
or wrecked. Contravention of section 38H attracts a maximum penalty of 200
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17.

18.

19.

20.

penalty units ($22,000) for a natural person and 1,000 penalty units ($110,000)
for a body corporate.

GBRMPA considers that subregulation 39(1)(b) should be amended to include
the word “stranded” to ensure consistency with the Special Circumstance
provisions of the Zoning Plans, and broaden generally the circumstances in
which the provision can apply. It aso believes the penalty under section 38H
should be revised with a view to increasing the maximum penalty to the
greatest extent possible under Commonwealth Criminal Law Policy.

The Act provides that, where a person has been convicted of an offence

against the GBRMP Act; and the Commonwealth or GBRMPA has incurred

expenses or other liabilitiesin relation to:

» if the offence is an ancillary offence — rectifying the act or omission
constituting the primary offence to which the ancillary offence relates; or

* inany other case — rectifying the act or omission constituting the offence;

The person convicted is liable to pay to the Commonwealth or to GBRMPA,

as the case requires, an amount equal to the total amount of those expenses and

liabilities of the Commonwealth or the Authority (sub-section 61B(1)).

The amount under section 61B may be recovered as a debt to the
Commonwealth or GBRMPA (sub-section 61B(4)), or where aperson is
convicted of an offence against the GBRMP Act the court, in addition to any
penalty, may order the person to pay the amount that the person is liable to pay
under this section (sub-section 61B(5)).

The reference to “rectifying an act or omission constituting an offence against

this Act” expressly includes (see sub-section 61B(9)):

* inthe case of an offence against section 38H in relation to an order relating
to the removal of a vessel etc —to the taking of steps:

* toremove that vessel etc;

* torepair or remedy any condition arising from that removal;

» to mitigate any damage arising from that removal; or

* to prevent any damage likely to arise from that removal; and

* inall cases—to thetaking of steps:

» torepair or remedy any condition arising from that act or omission;

* to mitigate any damage arising from that act or omission; or

» to prevent any damage likely to arise from that act or omission.
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ATTACHMENT G

LEGISLATION GOVERNING RESPONSE TO A SHIPPING INCIDENT

Queendand Coastal Waters Australian territorial Australian Exclusive High Seas
(3 nautical miles) sea Economic Zone
(12 nautical miles) (200 nautical miles)
SHIPPING INCIDENT WITH NO OIL SPILL AND NO REAL RISK OF OIL SPILL

Transport Operations (Marine
Safety) Act 1994

Section 11(1): Appliesto al ships
on interstate and overseas voyages
while in Queendand waters

Section 30: Imposes general
obligations for safety on ship’s
master and crew.

Section 43: Imposes obligation on
a person involved with operation
of aship not to operate it
unsafdly.

Navigation Act 1912

Section 2: Appliesto trading ships
on interstate and overseas voyages
and fishing and fishing support
vessel's on overseas voyages.

Section 258: Requires measures to
be observed for prevention of
callisions.

Section 210: Provides for
detention of unseaworthy and
substandard ships

Great Barrier Reef Marine
Park Act 1975

Section 38A: Prohibits person
intentionally or negligently using
or entering a Zone in the Marine
Park for a purpose other than one
permitted under Zoning Plan.

Section 38D: Prohibitsaperson
intentionally or negligently using
or entering a Zone for a particular
purpose where, under azoning
plan, aZone may only be used or
entered for that particular purpose.

Section 38E: Prohibitsa person
intentionally or negligently
contravening a direction given by
GBRMPA under itsregulations.

Navigation Act 1912

Section 2: Appliesto
trading ships on interstate
and overseas voyages,
fishing and fishing
support vessels on
OVerseas voyages,
offshore industry mobile
units and offshore vessals.

Section 258: Requires
measures to be observed
for prevention of
collisions.

Great Barrier Reef
Marine Park Act 1975

Section 38A: Prohibits
person intentionally or
negligently using or
entering aZonein the
Marine Park for a purpose
other than one permitted
under Zoning Plan.

Section 38D: Prohibitsa
person intentionally or
negligently using or
entering aZonefor a
particular purpose where,
under azoning plan, a
Zone may only be used or
entered for that particular
purpose.

Section 38E: Prohibitsa
person intentionally or
negligently contravening
adirection given by
GBRMPA under its
regulations.

Navigation Act 1912

Section 2: Appliesto
trading shipson
interstate and overseas
voyages, fishing and
fishing support vessels
0N OVerseas Voyages,
offshore industry
mobile units and
offshore vessdls.

Section 258: Requires
measures to be
observed for prevention
of callisions.

Great Barrier Reef
Marine Park Act 1975

Section 38A: Prohibits
person intentionally or
negligently using or
entering a Zonein the
Marine Park for a
purpose other than one
permitted under Zoning
Plan.

Section 38D: Prohibits
a person intentionally
or negligently using or
entering a Zone for a
particular purpose
where, under a Zoning
Plan, a Zone may only
be used or entered for
that particular purpose.

Section 38E: Prohibits
a person intentionally
or negligently
contravening a direction
given by GBRMPA
under itsregulations.

100




Queendand Coastal Waters
(3 nautical miles)

Australian territorial
sea
(12 nautical miles)

Australian Exclusive
Economic Zone
(200 nautical miles)

High Seas

SHIPPING INCIDENT WITH A REAL LIKELIHOOD OF Ol

L SPILL

Transport Operations (Marine
Pollution) Act 1995

Section 11: Appliesto discharges
or threat of discharge from ship
occurring in first 3 nautical miles
of territorid sea

Section 3: Gives power to deal
with shipping casudtiesthat are
polluting, or threatening to pollute
coastal waters and gives effect to
MARPOL.

Part 12: Providesfor
investigation, prevention,
minimisation, and enforcement
action.

Section 92: Provides for response
action to probable discharge of
pollutant into coastal waters.

Section 98: Provides power of
intervention if grave or imminent
danger to Queensland coastline, or
related Queendand interests, from
threat of pollutant discharge into
coastal waters that may
reasonably be expected to result in
major harmful consequences.

Great Barrier Reef Marine
Park Act 1975

Section 38A: Prohibits person
intentionally or negligently using
or entering a Zone for a purpose
other than one permitted under
Zoning Plan.

Section 38D: Prohibitsaperson
intentionally or negligently using
or entering a Zone for a particular
purpose where, under azoning
plan, aZone may only be used or
entered for that particular purpose.

Section 38E: Prohibitsa person
intentionally or negligently
contravening a direction given by
GBRMPA under itsregulations.

Protection of the Sea
(Power s of Intervention)
Act 1981

Section 10: Appliesin
Australian coastal waters
(ieterritorial sea) or any
Australian ship on the
high seaswhereail or
noxious substanceis
escaping or has escaped
or where satisfied that it is
likely to escape from such
ship.

Minister or AMSA shall
act in accordance with
principles which, inter
alia, will not
unnecessarily interfere
with rights and interests
of other countries and of
any persons likely to be
affected by the measures.

Great Barrier Reef
Marine Park Act 1975

Section 38A: Prohibits
person intentionally or
negligently using or
entering aZonefor a
purpose other than one
permitted under Zoning
Plan.

Section 38D: Prohibitsa
person intentionally or
negligently using or
entering aZonefor a
particular purpose where,
under azoning plan, a
Zone may only be used or
entered for that particular
purpose.

Section 38E: Prohibitsa
person intentionally or
negligently contravening
adirection given by
GBRMPA under its
regulations

Great Barrier Reef
Marine Park Act 1975

Section 38A: Prohibits
person intentionally or
negligently using or
entering aZonein the
Marine Park for a
purpose other than one
permitted under Zoning
Plan.

Section 38D: Prohibits
a person intentionally
or negligently using or
entering a Zone for a
particular purpose
where, under a Zoning
Plan, a Zone may only
be used or entered for
that particular purpose.

Section 38E: Prohibits
a person intentionally
or negligently
contravening a direction
given by GBRMPA
under itsregulations

Protection of the
Sea (Power s of

I ntervention) Act
1981

Sections 8 and 9:
Applieson thehigh
seas, wherethereisa
grave and imminent
threat to the coastline
of Australia, or to the
related interest of
Audtralia, from
pollution or threat of
pollution on the sea
by oil or other
substances which
may reasonably e
expected toresult in
major harmful
CoNsequences.

Minister or AMSA
shall actin
accordance with
principles which,
inter alia, will not
unnecessarily
interfere with rights
and interests of other
countries and of any
personslikely to be
affected by the
Mmeasures.

101




Queendand Coastal Waters
(3 nautical miles)

Australian territorial
sea
(12 nautical miles)

Australian Exclusive
Economic Zone
(200 nautical miles)

High Seas

SHIPPING INCIDENT INVOLVING OIL SPILL

Transport Operations
(Marine Pallution) Act 1994

Section 11: Appliesto
discharges or threat of
discharge from ship occurring
in first 3 nautical miles of
territoria sea

Section 3: Gives power to deal
with shipping casudtiesthat are
polluting, or threatening to
pollute coastal waters and gives
effect to MARPOL.

Part 12: Providesfor
investigation, prevention,
minimisation, and enforcement
action.

Section 92: Provides for
response action to discharge of
pollutant into coastal waters.

Sections 96 and 98: Provides
penalties when adirection of an
authorised officer isnot
complied with and for similar
offences.

Section 98: Provides power of
intervention if grave or
imminent danger to Queensdand
coastling, or related Queensland
interests, from threat of
pollutant discharge into coastal
waters that may reasonably be
expected to result in major
harmful consequences.

Protection of the Sea
(Power s of Intervention)
Act 1981

Section 10: Appliesin
Australian coastal waters
(ieterritorial sea) or to

any Australian ship on the

high seaswhereail or
noxious substance is

escaping or has escaped

or where satisfied that it is

likely to escape from such
aship.

Minister or AMSA shall
act in accordance with
principles which, inter
alia, will not
unnecessarily interfere
with rights and interests
of other countries and of
any persons likely to be
affected by the measures.

Protection of the Sea
(Prevention of Pollution)
from Ships 1983

Section 27A: Provides
for detention of aforeign
ship in the territoria sea
and there are clear
grounds for believing that
apollution breach has
occurred asaresult of
acts or omissionsin
relation to the ship while
navigating in the
territorial sea.

Transport Operations
(Marine Pollution) Act

Section 3: Gives power
to deal with shipping
casualties that are
polluting, or threatening
to pollute coastal waters
and gives effect to
MARPOL.

Protection of the Sea
(Prevention of
Pollution) from Ships
1983

Section 27A: Provides
for detention of a
foreign shipinthe
Australian EEZ if clear
obj ective evidence that
apollution breach
occurred as aresult of
acts or omissionsin
relation to the ship in
the EEZ and the actions
resulted in adischarge
from the ship that
caused or threatensto
cause major damageto
the Australian coastline,
torelated Australian
interests or to any
resources of the
territoria seaor EEZ.

Great Barrier Reef
Marine Park Act 1975

Section 38A: Prohibits
person intentionally or
negligently using or
entering aZonein the
Marine Park for a
purpose other than one
permitted under Zoning
Plan.

Section 38D: Prohibits
a person intentionally
or negligently using or
entering a Zone for a
particular purpose
where, under azoning
plan, a Zone may only
be used or entered for
that particular purpose.

Section 38E: Prohibits
a person intentionally
or negligently
contravening a direction
given by GBRMPA
under itsregulations.

Protection of the Sea
(Power s of
I ntervention) Act 1981

Sections8 and 9:
Applieson thehigh
seas, wherethereisa
grave and imminent
threat to the coastline of
Audtralia, or to the
related interest of
Audtralia, from
pollution or threat of
pollution on the sea by
oil or other substances
which may reasonably e
expected toresult in
major harmful
CONsequences.

Minister or AMSA
shall act in accordance
with principles which,
inter alia, will not
unnecessarily interfere
with rights and interests
of other countries and
of any persons likely to
be affected by the
MeasuUres.
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Queendand Coastal
Waters (3 nautical miles)

Australian territorial sea
(12 nautical miles)

Australian Exclusive
Economic Zone
(200 nautical miles)

High Seas

SHIPPING INCIDENT INVOLVING OIL SPILL (CONT.)

Great Barrier Reef
Marine Park Act 1975

Section 38A: Prohibits
person intentionally or
negligently using or
entering aZonein the
Marine Park for a purpose
other than one permitted
under Zoning Plan.

Section 38D: Prohibitsa
person intentionally or
negligently using or
entering aZonefor a
particular purpose where,
under aZoning Plan, a
Zone may only be used or
entered for that particular
purpose.

Section 38E: Prohibitsa
person intentionally or
negligently contravening a
direction given by
GBRMPA under its
regulations.

Section 38L: Providesfor
an offence to intentionally
or negligently discharge
waste from avessdl in the
Marine Park.

Section 38J. Waste
includes ail within the
meaning of the Protection
of the Sea (Prevention of
Pollution from Ships) Act
1983

Transport Operations (Marine
Pollution) Act (cont)

Part 12: Provides for investigation,
prevention, minimisation, and
enforcement action.

Section 92: Provides for response
action to discharge of pollutant into
coastal waters.

Sections 96 and 98: Provides
penalties when a direction of an
authorised officer isnot complied
with and similar offences.

Section 98: Provides power of
intervention if grave or imminent
danger to Queensland coastline, or
related Queendand interests, from
threat of pollutant discharge into
coastal watersthat may reasonably
be expected to result in major
harmful consequences.

Great Barrier Reef Marine Park
Act 1975

Section 38A: Prohibits person
intentionally or negligently using or
entering a Zone in the Marine Park
for a purpose other than one
permitted under Zoning Plan.

Section 38D: Prohibitsaperson
intentionally or negligently using or
entering a Zone for a particular
purpose where, under a Zoning Plan,
a Zone may only be used or entered
for that particular purpose.

Section 38E: Prohibitsa person
intentionally or negligently
contravening a direction given by
GBRMPA under itsregulations.

Section 38L: Provides for an offence
to intentionally or negligently
discharge waste from avessdl in the
Marine Park.

Section 38J. Waste includes oil
within meaning of Protection of the
Sea (Prevention of Pollution from
Ships) Act 1983.

Great Barrier Reef
Marine Park Act 1975
(Cont)

Section 38L: Provides
for an offenceto
intentionally or
negligently discharge
waste from avessd in
the Marine Park.

Section 38J. Waste
includes oil within the
meaning of the
Protection of the Sea
(Prevention of
Pollution from Ships)
Act 1983
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