


INTER-GOYERNMENTAL AGREEMENT ON THE NATIONAL MARITIME
EMERGENCY RESPONSE ARRANGEMENT

between
THE AUSTRALIAN GOVERNMENT
and
" THE STATE OF NEW SOUTH WALES
and
THE STATE OF VICTORIA
and
THE STATE OF QUEENSLAND
and
THE STATE OF WESTERN AUSTRALIA
and
THE STATE OF SOUTH AUSTRALIA
| and
THE STATE OF TASMANIA
and

THE NORTHERN TERRITORY



THIS AGREEMENT is made on the 29th day of February 2008.

BETWEEN

The Australian Government; and
The State of New South Wales; and
The State of Victoria; and

The State of Queensland; and

The State of Western Australia; and
The State of South Australia; and

The State of Tasmania; and

The Northern Territory

(“the Parties™)

I BACKGROUND

The Parties note that:

1.1 Shipping around the Australian coast and in the Exclusive Economic Zone (EEZ)

© presents an inherent risk of a major maritime pollution incident.

1.2 International experience has demonstrated that even a single major pollution event’
may result in enormous losses to the maritime environment, coastal communities,
and recreational and commercial activities.

1.3 While the likelihood of a maritime casualty imposing a major risk to Australia’s
coastal interests is small, the potential consequences of such a casualty warrant a
high level of on-going cooperation between the Parties to be prepared for such an
incident. :

1.4  The national interest lies in a precautionary approach fo the protection of the
environment from the consequences of significant pollution in the event of a
maritime casualty.

1.5  Governments have in place effective nationally coordinated arrangements to
respond to poliution under the Inter-Governmental Agreement on the National
Plan to Combat Pollution of the Sea by Oil and Other Noxious and Hazardous
Substances and to ensure safety of life at sea under Memoranda of Understanding
on Search and Rescue.

1.6 On23 May 2003 the Australian Transport Council endorsed the National

Maritime Place of Refuge Risk Assessment Guidelines that provide guidance for
decision-making to ensure prompt consideration is given to whether there is 2
need to provide places of refuge, following a request from a ship in distress, and
to facilitate access to such a place of refuge in circumstances where an emergency
cannot be dealt with at sea.






the State or Northern Territory, and (b) any sea that is on the landward side of any part of
the territorial sea of Australia and is within the adjacent area in respect of the State or
Northern Territory but is not within the limits of the State or of the Northern Territory.

‘Emergency towage vessel’ (ETV) is an ocean-going vessel that is suitable for
undertaking emergency towage services.

‘Exclusive Economic Zone (EEZ)’ means the area beyond and adjacent to the territorial
sea af Australia as defined in accordance with Article 55 of the United Nations
Convention on the Law of the Sea 1982,

‘High Seas’ means all parts of the sca that are not included in the Exclusive Economic
Zone, the territorial sea or the internal waters of a (nation) State or archipelagic waters of
a (nation) State as defined in accordance with Article 86 of the United Nations
Convention on the Law of the Sea 1982,

“Internal Waters® means waters of the sea within the limits of a State or the Northern
Territory as defined in the Protection of the Sea (Powers of Intervention) Act 1981,

‘Intervention Act’ means the Protection of the Sea (Powers of Intervention} Act 1981.

‘Maritime Casualty’ means a collision of ships, stranding or other incident of
navigation, or other occurrence on board a ship or external to it resulting in material
damage or imminent threat of material damage to  ship or cargo as defined in the
International Convention relating to Intervention on the High Seas in Cases of Qil
Pollution Casualties.

‘MERCOM’ means the Maritime Emergency Response Commander appointed by
AMSA, who is the national decision maker responsible for management of responses to
maritime casualties, with intervention powers to take such measures as may be necessary

.to prevent, mitigate or eliminate a risk of significant pollution, including the power to
direct a port to release a tug or designate a place of refuge for a ship in emergency
situations that present a risk of significant pollution.

‘NMERA’ means the National Maritime Emergency Response Arrangement developed
by the Parties under this Agreement.

“Port authority’ means 2 port or harbour authority, corporation or operator as provided
for within the meaning of relevant State or Northern Territory legislation.

‘Protection of the Sea Levy’ (PSL) means the levy imposed on ships under the
Protection of the Sea (Shipping Levy) Act 1981,

‘SOLAS size limits’ means the size limits expressed within the International Convention
for the Safety of Life at Sea, 1974, which govem its application. .
‘Stakeholders’ means the industry participants such as shipowners, port authorities, port
users and towage providers as well as government agencies and community and
commercial associations and organisations that are likely to be impacted by the
implementation of the national maritime emergency response arrangement.
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4.1

AGREEMENT

The Parties agree to the implementation of a national maritime emergency

response arrangement based on the following:

4.1.1

()
(b)

(©

@

(e)

®

(®

4.1.2

(2

(®)

Principles

The NMERA should involve a high level of cooperation between all stzkeholders
to provide access to relevant information to enable a timely and effective response
to a threat of pollution caused by maritime incidents.

The NMERA will be developed and implemented in a way which takes into
account the ongoing activities of ports, the shipping industry, the towage industry,
and other stakeholders related to the provision of emergency towage services.

In particular, the NMERA should aim to minimise the potential effects on
competitive pressures on harbour towage markets in ports around Australia.

The primary responsibility for the use of emergency towage services, to be
implemented as part of the NMERA, will lie with the shipping industry. The
MERCOM and the State and Northern Territory governments will intervene only
where it is necessary to achieve the desired policy outcome of prevention or
minimisation of threats of significant pollution. '

The NMERA will be complementary to but will not encompass or affect existing
arrangements established by the intergovernmental agreements for Search and
Rescue or the National Plan to Combat Pollution of the Sea by Oil and other
Noxious and Hazardous Substances, or the respective powers and responsibilities
of governments for wreck and wreck removal.

Salvage arrangements to recover property following a maritime casualty will
remain within existing legal and commercial arrangements between shipowners
and salvors and will not form part of the NMERA.

The same cost recovery principles as those set out in the Inter-governmental
Agreement on the National Plan will be incorporated into the NMERA, that is:

i. Preparedness for actual or potential marine pollution incidents should be
funded on the basis of the principle that the potential polluter pays; and

ii. Response to actual or potential marine pollution incidents should be funded
on the basis of the principle that the polluter pays.

General

The NMERA will include ongoing consultative mechanisms with stakeholders to
ensure effectiveuse of maritime resources, expertise and information acress
Australia as the arrangement is implemented.

The agreed national priority is to protect the environment from widespread
pollution from a maritime casualty. This may involve acceptance of some
localised pollution or darnage if widespread pollution is to be prevented.
Protection of related economic and other interests will also be considered fully as
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5.14.

3.5,

were reasonable and proportionate to the threat posed by the particular maritime
_ casualty.

The MERCOM will endeavour to consider all relevant iegal, practical,
environmental, socio-economic and operational issues in deciding whether and
how to respond to a maritime casualty, as dictated by the circumstances of each

particular casualty.

Regulatory arrangements — powers of intervention

The NMERA will include clarification arid enhancement of the regulatory
framework, including powers of intervention necessary to take effective and
expeditious decisions in the public interest and to ensure a coordinated response
to maritime casualties. '

ROLES AND RESPONSIBILITIES

The parties agree to the following roles and responsibilities in relation to the
NMERA:

Australian Government

. The Australian Government will undertake the national management of

emergency responses to shipping casualties involving a threat of, or actual,
significant pollution of the marine environment,

. AMSA will establish a position, to be known as the MERCOM, 1o be responsible

for exercising the Australian Government’s responsibilities for maritime
emergency response coordination and decision making.

. The Australian Government’s intervention powers will encompass all maritime

casualties involving a threat of, or actual, significant pollution, as assessed by the
MERCOM, on the high seas, in the Exclusive Economic Zone, in coastal seas and
internal waters. These powers will include management of ships being taken
into, out of, or through internal waters of a State/Northern Territory as part of the
incident response.

Notwithstanding paragraph 5.1.3, the Parties intend that the Australian
Government's responsibilities will primarily address management of maritime
casualties which accur outside ports located in a State/Northern Territory and
involving shipping subject to the size limits of the International Convention for
the Safety of Life at Sea (SOLAS). The MERCOM will not respond to'maritime
casualties within ports or involving vessels under the SOLAS size limits except
where the MERCOM reasonably assesses, on a case by case basis, that there is a
threat of, or actual, significant pollution and that adequate measures to deal with
the incident are not being taken, or where previous agreement has been reached
with a State, the Northern Temritory and individual Port Authority:

The MERCOM, while making every endeavour to reach agreement with the
relevant States, Northern Territory and stakeholders on emergency response
actions, will have the responsibility and power to exercise final decision-making
on behalf of the Australian Government for management of a maritime casualty.
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5.5  Cross-jurisdictional emergency towage operations
The Parties, through the single point of contact nominated in accordance with paragraph
5.2.2, will cooperate with the MERCOM to- develop and implement a strategy to address

the emergency towage arrangements for casualties involving potentially significant
pollution which cross jurisdictional borders.

6. FINANCIAL ARRANGEMENTS

6.1  Each Party will bear its own costs in giving cffect to this Agreement.

6.2 . Each Party will bear its own costs of managing pollution and other consequential
costs resulting from a maritime casualty, consistent with current arrangements and
domestic laws, including costs involved in seeking cost recovery or compensation under
relevant lability regimes. :

7 COMMENCEMENT

This Agreement commences immediately upon its execution by the Parties.

8. TERMINATION

This Agreement may be terminated at any time by unanimous agreement in writing by
the Australian Transport Couneil.

9 VARIATION OF AGREEMENT
The Parties may vary the Agreement from time to time by mutual consent in writing, as

approved by the Australian Transport Council. An amendment to the Agreement takes
effect on the date it is signed by the Parties or on a date agreed by the Parties.
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